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PREFACE 



THE object with which the present work was undertaken "^as. to 
collect within a small compass the various decisions which have taken 
place upon the statutes of usury. 

In the prosecution of this design, I have divided the subject into three 
parts; and have considered, I. 7%e several statutes upon usury, and the 
decisions upon those statutes: — II. The avoidance of, and relief against, 
usurious securities: — and III. The punishment of usury. I have added, 
by way of Appendix, the principal statutes relating to the subject; toge- 
ther with a few precedents of pleadings. 

If I have too often obtruded my own observations upon the reader, I 
must plead the frequent discordance of the decisions as the excuse for this 
obtrusion, as well as for any error I may have fallen into, in endeavour- 
ing to reconcile the cases with principle, and with one another. It has 
been my endeavour not to leave any part of the subject without drawing 
some general conclusion; but in so doing, I have been careful to put the 
reader in possession of the cases upon which my conclusion is founded; 
desiring rather his assent to my suggestions, than his reliance upon my 
assertions. 

I am aware that, in this undertaking, I have been anticipated. But 
Mr. Plowden's work will not be found very serviceable to the practi- 
tioner; and if Mr. Ord has remedied this defect, the scarcity of his book, 
and the number of cases decided since its publication, have opened the 
field to another adventurer. In Mr. Plowden, however, a full detail of 
the history of the usury laws will be found; a circumstance which has 
induced me to treat that part of the subject with as much brevity as was 
consistent with distinctness. 

I cannot omit expressing my obligations to Mr. Campbell for the 
means of reporting the case of Lowes v. Mazirredo; — and to Mr. N. W. 
Senior, of Lincoln's Inn, for many judicious hints and suggestions in the 
progress of the work. 
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PART I. 

OP USURY AS DEFINED BY THE STATUTES, AND THE I»:CISIONS 

OP THE COURTS. 



CHAPTER I. 

OF USURY AT COMMON LAW, AND OP THE SEVERAL STATUTES CON- 
CERNING USURY. 

Usury, according to Sir Edward Coke, is a contract upon a loan of 
money, or giving days for forbearing of money, debt, or duty, by way 
of loan, chevisance, shifts, sales of wares, or other doings whatsoever.(a) 

Usury was, in England, an object of hatred and legal animadversion 
at least as early as the time of Alfred; and Glanville, Fleta, and Bracton 
bear ample testimony to the abhorrence in which it was held, and to the 
severity with which its professors were punished. Alive or dead, the 
usurer was the object of spiritual or royal vengeance: and while the ordi- 
nances of *Holy Church were employed in compelling resti- r »g -i 
tution in those who had taken usury against the sacred laws, ^ ^ 

the king was studiously searching out those who had died usurers, and 
exerting his absolute authority over their estates and possessions. (A) The 
Jews who seem chiefly to have pursued this species ot lucre, (which 
indeed they were permitted by divine law to seek from those who did 
not profess their own religion),(c) were continually fined and imprisoned, 
and even banished the realm, while the Christians were forbidden, under 
pain of the censures of the church, to imitate the example of the infamous 
Jews. Those who were imprudent enough to disregard this prohibition, 
were branded with the shameful appellation of Christiani Judaizantes; 
they were indicted, and if they were fortunate enough to deprecate the 
royal vengeance, their pardon was only granted on the express condition 
that they should forsake their evil courses, (c?) No terms of opprobrium 
are spared by the early writers on the guilty wretches, who dared not 
only to disobey the *express commands of holy writ, but r » „ 
even to subvert the laws of nature, and to cause fruitfulness in L ^ J 
that which had been intended to be barren and unproductive. To this pur- 
pose, Sir Edward Coke observes, that by the stautes of 3 Henry VII., and 
1 1 Henry VII., all usury *' is damned and prohibited; and there it is called 
dry exchange. So as usury is not only against the law of God, and the laws 
of the realm, but against the law of nature. Usura contra naturam 

(a) 8 Inst. 150, c. 78. Sir E. Coke adds, with his usual quaiDtness, Umra dieitur ab 
mu et «re, quia datur pro uau mriis or, tuura dieitur quan Ignia urena. 

(b) Rol. Ahr. 800. (c) Deuteronomy, xxiii. 19, 20. 
(d) ** Not freely but with a dum tamenJ* Saunderson ▼. V^arner. 2 Roll. Rep. 240. 

Tet according to Hale, Ch. J., only Jewish usury, viz. 40 per cent, was prohibited at com- 
jnon law, and no other. Hard. 420. An opinion directly opposite to that of Lord Coke. 
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est, quia usura sua natura est sterilis, nee fructum habet.'\e) And 
even so late as the reign of James I., Mr. Noy (afterwards attorney gene- 
ral) inclines to think that the guilt of taking another's money is equal to 
the guilt of taking another's life; and in a solemn argument gravely as- 
sertSy that ^< according to an ancient book in the Exchequer, called ^ Ma^ 
gister et Tilburiensis,^ usurers are well ranked amongst murderers. "(/) 
r »4 1 *But the detestation with which this " horrible vice" was 
'• J contemplated, began in the time of Henry VIII. to be some- 

what diminished; and in the thirty-seventh year of that King's reign, an 
act was passed by which usury, or the taking of interest, was at once 
sanctioned and allowed; — ^but with some restraint; ten pounds per cent. 
being the sum prescribed by the legislature to be received *< for the for- 
bearance or giving day of payment of one whole year; and so after that 
rate."(^) The fifth section proceeds to enact that the person receiving 
more than ten pounds joer cent, shall forfeit for every offence the treble 
value of the money, &c., forborn, and suffer imprisonment, and that one 
moiety of such forfeiture shall go to the King, the other to the prosecutor. 

But even this indulgent statute had not the desired effect of suppres- 
sing corrupt and exorbitant usury; and it appears that <* divers persons, 
blinded with inordinate love of themselves, had mistaken the same as a 
maintenance and allowance of usury."(A) The statute 5 and 6 of Ed- 
P ^f, 1 ward VI. c. 20, therefore, *after premising that "usury is 
L -'by the word of God utterly prohibited as a vice most odious 

and detestable, which thing by no godly teachings and persuasions can 
sink into the hearts of divers greedy, uncharitable, and covetous persons, 
nor yet by any terrible threatening of God's wrath and vengeance, that 
justly hangeth over this realm for the great and open usury therein daily 
used and practised, they will forsake such , filthy gain and lucre, unless 
some temporal punishment be provided;" proceeds to make all interest for 
money illegal, and enacts that no person shall lend any sum of money 
*< for any manner of usury, increase, lucre, gain, or interest, to be had, 
received, or hoped for, over and above the sum so lent, upon pain of for- 
feiture of the value of the sum lent, and also of the usury." 

The statute 13th of Elizabeth, c. 8, although it acknowledges that 
« all usury, being forbidden by the law of God, is sin and detestable," 
declares that the former act had not done so much good as was hoped it 
should, but rather ih& vice of usury had much more exceedingly abound- 
ed; and therefore it repeals the statute of Edward; and reviving that of 
Henry VIII., establishes the legal interest once more at ten pounds per 
cent. 

This, however, as the disposable capital of the nation increased, was 
r ♦c T considered as too high. *The 21st of James I. c. 17, there- 
1- J fore, reduces the rate of interest to eight pounds per hundred; 

(e) 3 Inst. 153. 

(/ ) 2 Roi. Rep. 240. The writer of this ancient book was not singular in his opinion. 
Thomas Wilson, D. 0. L. and one of the masters of the court of requests, in a work called 
^ A Discourse upon Usurie," which he published in 1569, and dedicated to Lord Leicester, 
says, rather tartly, '< For my part, I will wish some penall lawe of death to bee made against 
those usurers, as well as against theeves or murtherers, for that they deserve death much 
more than such men doe; for these usurers destroie and devour up not Ohlie whole families, 
but also whole countries, and bring all folke to beggere that have to doe with them,'' p. 37. I 
have not been able to meet with the Doctor's book, and therefore only quote from Mr. Piow- 
den's extract. 

(S) 37 Hen. 8, c. 9. (A) 5 and 6 E. 6,c. 20, 8. 1. 
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but here the scruples of the bishops interfered, and, for their satisfac- 
tiony(t) the statute was made to end with a proviso, that no words, in 
that law contained, should he construed or expounded to allow the prac- 
tice of usury, in point of religion or conscience. 

The 12th of Charles II. c. 13, again reduces the legal rate to £6 per 
cent; and, lastly, the 12th of Anne, c. 16, entitled <<an act to reduce 
the rate of interest, without any prejudice to parliamentary securities," 
fixes it at £5, 

This statute, which is no^ generally known as the " Statute of Usury,*' 
consists of two sections. The first enacts <' that no person from and 
after the 29th day of Septemher, 1714, upon any contract made after the 
said 29th of Septemher, shall take directly or indirectly, for loan of any 
monies, wares, merchandize, or other commodities whatsoever, ahove 
the value of £5 for the forhearance of dSlOO for a year, and so after that 
rate for a greater or lesser sum, or for a longer or shorter time; and that 
all bonds, contracts, and assurances whatsoever, made after the time 
aforesaid for the payment of any principal, or money to be lent or cove- 
nanted to be performed upon or for any usury whereupon or whereby 
there shall be reserved *or taken above the rate of £5 in ^ ^- ^ 
the hundred, shall be utterly void ; and that all and every per- ^ -» 

son or persons whatsoever, which shall upon any contract to be made 
after the said 29th of September, take, accept, and receive, by way or 
means of any corrupt bargain, loan, exchange, chevisance, shift, or inte- 
terest of any wares, merchandize, or other thing or things whatsoever, 
or by any deceitful way or means, or by any covin, engine, or deceitful 
conveyance, for the forbearing or giving day of paynient for one whole 
year, of and for their money or other thing above the sum of £3 for the 
forbearing of J6100 for a year, and so after that rate for a greater or lesser 
sum, or for a longer or shorter term, shall forfeit and loose for every 
such offence the treble value of the monies, wares, merchandizes, and 
other things, so lent, bargained, exchanged, or shifted. '* 

And by the second section, <* all and every scrivener and scriveners, bro- 
ker and brokers, solicitor and solicitors, driver and drivers of bargains ior 
contracts, who shall, after the said 29th of September, take or receive direct- 
ly or indirectly, any sum or sums of money, or other reward or thing 
for brokage, soliciting, driving or procuring the loan, or forbearing of 
any sum or sums of money over and above the rate or value of five shil- 
lings for the loan or *forbearing of dBlOO for a year, and so ^ <j,g , 
rateably, or above twelve pence, over and above the stamp- ^ J 

duties, for making or renewing of the bond or bill for loan, or forbearing 
thereof, or for any counter bond or bill concerning the same, shall forfeit 
for every such offence ^620, with costs of suit, and suffer imprisonment for 
half a year; the one moiety of all which forfeitures to be to the queen's most 
excellent majesty, her heirs and successors, and the other moiety to him 
or them that will sue for the same in the same county where the several 
offences are committed and not elsewhere, by action of debt, bill, plaint, 
or information, in which no essoign, wager of law, or protection, shall be 
allowed. " 
Having thus stated at length the statute which at present regulates the 

(0 Per Dodridge, J., in OliTer ▼. OliTer. 3 Rol. Rep. 469. 

2 o 2 
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rate of interest in general, it remains to speak of those particular instan- 
ces to which this act does not apply. 

Where contracts are made in a foreign country, our courts will direct 
the payment of interest according to the rate allowed in such country. 
Thus Irish, American, Turkish, and Indian interest have been allowed 
in our courts to amount to even twelve joer cent; 1)ecause the refusal to 
enforce such contracts, would put a stop to all foreign trade.(e) And 
P #g -| now by the *13 Geo. III. c. 63, s. 30, no subject of his Ma- 
^ J jesty in the East Indies shall take y^ore than twelve per cent, 

for the loan of any money or merchandize for a year; and every con- 
tract for more shall be void. And any person receiving more shall forfeit 
treble the value of the money so lent, with costs, one moiety to the East 
India Company, and the other to him that will sue in the courts in India. 
And if no such prosecution be had within three years, the party aggrieved 
may recover what he has paid above twelve per cent. By sect 21, 
compounding a suit is made punishable with fine and imprisonment. 

The 14th of Geo. 111. c. 79, enacts, that all mortgages and other secu- 
rities on lands, tenements, hereditaments, slaves, cattle, or other things 
in Ireland, and also in his Majesty's colonies or plantations in the West 
Indies, or any estate or interest therein, which shall be made in Great 
Britain, to any of His Majesty's subjects, shall be as valid as if they had 
been made in the country where the property lies, provided the interest to 
be received does not exceed six pounds joer cent.; and also provided the 
lender has not lent more than he knows the property secured to be worth. 
By sect 4, any person borrowing more than the property secured is 
worth, shall forfeit treble the value of the sum borrowed, half to go to 
r *I0 1 *^® informer, and half to the *treasurer of Greenwich Hospi- 
>• -I tal. And by the 5th section, all such mortgages shall be 

registered in the country where the property lies, within the time limit- 
ed by the laws of such country; otherwise they shall be subject to the 
penalties of the 12 Anne, c. 16. 

Lastly, the statute 3 Geo. I. c. 8, enables the Governor and Company 
of the Bank of England, to borrow money at whatever rate of interest, 
or upon such terms as they shall think fit: and their contracts and secu- 
rities are exempted from all stamp-duties. And the same liberty is given 
to the South Sea Company by the 3 Geo. I. c. 9, s. 6. 



Such being the statute law of usury, it next remains to notice the seve- 
ral cases, which the courts, in the interpretation of the several acts, have 
considered as within the pale of those acts, as well as those transactions 
which they have acquitted of the vice of usury. But before I notice 
these, it will be necessary to premise one thing. 

The statute of Anne, like those of Elizabeth, James, and Charles, is 
founded upon the statute of Henry the VIII. and, indeed, varies very 
little in any other substantial respect, than the substitution of £5 for £10 
in the hundred; it follows, therefore, that the cases which have been 

(0 2 BL Com. 464. 
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^decided on the statute of Henry, are to be taken as authori- ^ «. . -^ 
ties applicable to all the subsequent statutes; and that the *- ^ 

decisions upon the respective statutes of Elizabeth, James, and Charles^ 
which partake of the spirit and expression of that of Henry, are to be 
considered as applicable to the 12th of Anne, and consequently as decla- 
ratory of the law of usury at the present day. (k) 



^CHAPTER 11. [ *12 ] 

WHAT CONTRACTS ARE, AND ARE NOT, USURIOUS WITHIN THE 

STATUTE. 

In order to consider this subject as distinctly as possible, I shall divide 
this chapter into the following sections: 

I. Where the contract existed previously to the statute. 

II. Where the usury has been incurred by mistake. 

III. Where there is a hazard. 

rV. Where the contract is in the form oldi post obit. 

V. Where the contract is in the form of an annuity. 
• VI. Where the interest is in the nature of a penalty; or when the re- 
demption is at the option of the borrower. 

VII. Where the interest is to be taken between the end of the term 
for which the money is lent. 

Vni. Where goods are advanced instead of money. 

IX. Where stock is trapsferred. 

*X. Where something besides interest, paid as such, is ^ ^^^ 
to be allowed for the loan. l *^ J 

XI. Where an extra sum is to be paid for brokerage, &c. 

XH. For discounting and negotiating bills. 

Xni. For prompt payment. 

XIV. Where compound interest is to be taken. 

XV. "VfhtvQ foreign interest is taken. 



SECTION I. 

WHERE THE CONTRACT EXISTED PREVIOUSLY TO THE STATUTE. 

A DOUBT seems to have existed as to the effect which a statute to reduce 
the rate of interest would have upon a contract made previously to its 
enactment; and which contract was for the taking of interest, allowed by 
the then existing law, but which would exceed the rate fixed by the new 
statute. 

(Jk) I Atk. 340, 2 Vez. 142. 
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In 1688, a bill was^broiight to redeem an ancient mortgage; and foras- 
much as the mortgagor had paid interest after the rate of eight pounds 
per cent, until 1675; whereas interest by the act of Parliament in 1660, 
was reduced to six pounds per cent. The question was, whether the 
r *14 1 ^^^ pounds /?er cent, from 1660, should not *be allowed 
»- -• to go in discharge of so much of the principal. Lord Chat>- 

eellor Jefferies said, "The contract being made prior to the statute for re- 
ducing interest to six pounds per cent, and the contract having not been 
changed or varied, and eight pounds/?cr cent, having been voluntarily paid, 
there appears no reason to relieve the complainant; for the statute for re- 
ducing interest respects only subsequent contracts: and as in this case no 
Indebitatus assumpsit will lie at law to recover back the two pounds per 
cent., so there is not any just ground to decree it in equity; and the eight 
pounds per cent, would have been assets at law in the hands of an exe- 
cutor, that had received interest after that rate." And, therefore, the 
Court decreed, that from the time of the defendant's entry, which was 
in 1675, he should be allowed interest, but after the rate of six pounds 
per cent. ; but thought not fit to give the plaintiff any relief, as touching 
the eight pounds per cent, that had been paid from 1660 until 1675.(1) 
And upon a rehearing of this cause before the same Chancellor, the sin- 
gle question insisted on was, whether a mortgagee, having received inte- 
rest upon an old mortgage after the rate of eight pounds per cent.^ after 
P ^t- - -, such time as the interest was reduced to six *pounds per 
L -* cent, by the statute, should allow or discount the two pounds 

per cent, toward satisfaction of the principal. The Court confirmed the 
former decree, (m) 

Afterwards, however, in the same case, upon a bill of review 'before 
the Lords Commissioners, Lord Trevor, as there was a decree already 
made in it, would not reverse it; but Lords Rawlinson and Hutchins, on 
reading the act of Parliament, held the act had a retrospect^ and made it 
unlawful to take more than six pounds per cent, upon any contract, 
whether made before or after the act of Parliament; but that that part of 
the statute which added penalties, related only to contracts and agree- 
ments then after to be made.(n) 

It might probably be owing to this decision that the legislature in fram- 
ing the act of the 12th of Anne, inserted a sentence which seems to put 
it oeyond doubt that that statute is not retrospective. For whereas the 
12th of Charles XL enacts, " that no person from and after the said 29th 
day of September, 1660, upon any contract, shall, from and after the 
said 29th of September, take, &c.;'' the statute of Anne has it, "That no 
person from and after the said 29th of September, 1714, upon any con- 
r *16 1 '^^^^ which shall *be made from and after the said 2yth 
L J day of September, take, &c.;*^ so that Mr. Sergeant Haw- 

kins lays it down as clearly settled, that to receive six pounds per cent, 
upon an existing contract, but which was made before the passing of the 
statute of Anne, when six pounds might be lawfully taken, is not usu- 
rious, (o) 

(/) Walker v. Penry, 2 Vern. 42. 

(m) 2 Vern. 78. 

(n) 2 Vern. 145. 

(o) 1 Hawk. PI Cor. c. 82, a. 10. 
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SECTION IL • 

WHERE THE tJSURT HAS BEEN INCURRED BT MISTAKE. 

In order to bring a contract within the statute of usury, there must be 
a corrupt intention in the contracting parties; for if it be made usurious 
bt/ mistake, the parties shall not be prejudiced by this; because the in- 
tent is essential to the usury. 

An agreement was made on the twenty -third of May, 1617, to lend 
d8130 for a year, and a bond given for repayment on the said hundred 
and twenty pounds with interest oi £\2 upon the 24th day of May next 
ensuing. It was found that, in drawing the bond, the scrivener had in- 
serted the words <* next ensuing" by mistake, and that the parties meant 



[ *ij' ] 



that it should *be paid upon the 24th of May in the year 
next ensuing. The Court unanimously agreed that this was 
not usury; for there was no corrupt agreement between the parties; and 
the act of a stranger shall not bring the lender within the danger of the 
statute, especially as it was found that he did not require his payment till 
after the year. But Lea, Chief Justice, said, if he had sought by reason 
of this misprision to have taken advantage of the forfeiture for nonpay- 
ment upon the next day, peradventure it would have discovered a cor- 
rupt intention in him, and that he knew of that misprision at the begin- 
ning, and would take advantage thereof; and this should bring him 
within the statute of usury; but as it is found, it is clear that it is not any 
usury. (/?) 

The same was held, where the scrivener had insetted "eleven 
months," when the agreement was for a whole year, [q) 

In Ballard v. Oddey,(r) it was ruled, that if the agreement of the par- 
ties be honest, but made otherwise by the mistake of a scrivener, yet it 
is not usury. As if a mortgage be for £100, with a proviso to be void 
on payment of *i6106 at the end of one year, and no cove- r »io -i 
nant for the mortgagor to take the profits till default be made ^ ^ 

in payment; so that in strictness the mortgagee is entitled both to the 
interest and the profits, yet if this was not expressed, the agreement is 
not usurious. 

Nevison brings debt upon a bond of £\6o for the payment of d654, 
half a year afterwards. The defendant pleads that there was a corrupt 
agreement 'between them for the loan of ^650 for half a year, and £A for 
interest, upon which the said bond was made. The plaintiff replies that 
it was agreed between them that the ^650 should be paid a year after- 
wards, and that the £^ was taken for the interest of a whole year; and 
that one J. S. made the bond, but being illiterate, mistook, and made it 
as it appeared. Upon demurrer, Jones, Croke, and Barkeley were ot 
opinion that the plaintiff should have judgment, and that if there was no 
corrupt agreement, the bond was good.(5) 

So, where it was agreed that the plaintiff should lend ^650 to the de- 



{p) Buckley v. Guildbank, Cro. Jac 678. Same case, 2 Rol. Rep. 414. 
\q) Clarke's case, cited 2 Rol. Rep. 414. 
Ir) 2 Mod. 307. 

(«) Nevison v. Whitby, Sir W. Jones, 396. Same case, Cro. Car. 501, called Nevison 
V. Whitley. 
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fendant, and that the defendant should pay for the forbearance thereof 
according to the rate of five pounds per cent, and no more, and that J. 
r *10 1 ^'J ^ scrivener *had ^50 of the plaintiff's in his hands, and 
^ J it was agreed between the plaintiff and the defendant, that 

the said scrivener should pay the £50 to the defendant, and that the said 
scrivener should take a lawful bond with condition to pay the interest 
according to the rate of five pounds per cent., and the scrivener did pay 
to the defendant the dBSO, and in the absence, and without the notice of 
the plaintiff, took a bond for the payment of usurious interest; — it was 
insisted that as the plaintiff had accepted the bond, it was therefore to be 
presumed that he knew how it was when he accepted it. But the court 
said it was the same case with Nevison v. Whitley, (/) and that though 
the plaintiff had notice how it was when the action was brought, yet that 
did not make him a party to the corrupt agreement; and accordingly 
they gave judgment for the plaintiff, (w) 

And this case was in the same term, recognized, and confirmed.(v) 
So,. in an anonymous case in Freeman, it is said to have been held, 
that if a scrivener in making a mortgage, &c., do through mistake make 
the money payable sooner than it ought to be, or reserve more interest 
r *20 1 ^^^^ ought to be, this *will not make it void within the sta- 
^ ^ tute, because there was no corrupt agreement. (t^;) 

And in a subsequent case the same point is formally decided. (re) 
In a late case at Nisi Prius, the following facts appeared. In July, 
1804, Haywood and Frazer, joint proprietors of a West Indian estate, 
by their joint and several bond executed in St. Kitts, became bound to 
the plaintiff in the penal sum of dB 12,000, conditioned to pay £6,000 with 
six pounds per cent, interest. In October, 1806, all the parties being in 
England, the plaintiff became pressing for payment, and it was agreed 
between them, that the principal should be paid by two bills of exchange, 
the one at twelve months after date, the other at two years. According- 
ly a bill was drawn for a€3,lS0, and another for £3,360, after which the 
bond was cancelled. But, including interest for the different periods 
the bills had to run, at the legal rate of five pounds per cent, they ought 
only to have been for £3,150 and £3,300. On an action being brought 
upon the first bill, and the defence of usury being set up, Mr. Foif'bes, 
r *21 1 ^^® plaintiff's a^nt, swore *that this arose from no corrupt 
»• J contract, but entirely from a mistake of his own; that after 

calculating tne interest due on the bond at six pounds per cent., as per» 
mitted in the West Indies, he had calculated the interest upon the bills, 
which was to grow due in this country, upon the same principle. Lord 
Chief Justice Mansfield held that the action might clearly be maintained 
for the sum really due.(y) 

(<) Cro. Car. 501. (n) Bush v. Buckingham, 2 Ventr. 83. 

(v) In Buckler v. Millard. 2 Ventr. 108. (to) Anon. 1 Freem. 253. 
(x) Booth V. Cooke, I Freem. 264. And see Murray ▼. Harding, 3 Wilson, 390; 
(y) Glasfurd v. Juain^, 1 Camp. 149, 
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SECTION III. 

WHERE THERE IS A HAZARD. 

TfloTTOH it is illegal to take more than the intere3t prescribed by the 
statute, yet where any hazard or risque affects the sum lent or forborn, a 
higher rate of interest is allowed; because, while on the one hand the 
lender may by some contingency receive greater interest than five 
pounds per cent, on the other hand, some event may happen that may 
altogether deprive him of his mone5^ Or in the words of Mr. Justice 
Burnett, *<a bargain on a mere contingency, wherd the reward is given 
for the risk, and not for the forbearance, is not usurious; for ^ ^^^^ -, 
*how can it be said, with any propriety, to be for the for- L ^ 

bearance, when the day of payment itself may never come?"(ir) There* 
fore, wherever the principal and interest, or the principal only,' are in 
hazard, it is not usury to take more than five pounds per cent.(a) 

A ship Went to fish in Newfoundland (which voyage might be per- 
formed in eight months,) and the plaintiff delivered £50 to the defend- 
ant to pay dSeo upon the return of the ship off Dartmouth; and if the said 
ship, by occasion of leakage or tempest, should not return from New- 
foundland to Dartmouth, then the defendant should pay the principal 
money, viz. ^850 only; and if the ship never returned, he should pay 
nothing. Upon an objection to the legality of this contract, it was held 
by all the court, not to be usury within the statute; for if the ship 6taid 
at Newfoundland two or three years, he should have paid at the return 
of the ship butdE60; and if the ship never returned, then nothing; so that 
the plaintiff ran a hazard of having less than the interest which the law 
allows, and jiossibly neither principal nor interest.(6) 

*An obligation was made conditioned, that if a ship, sent ^ ^t^n -i 
to sea, or the goods therein, or the obligor, should return L J 

safe, to pay him the sum, beyond the use allowed by the statute for the 
loan of JlOO, and also the ^filOO. It was objected that this was an usu- 
rious contract, because payment depended on so many things, one of 
which in probability must happen; though if it had been on the return of 
the ship only, it might be good. But it was resolved by Bridgman and 
the whole court, that it was a good bill of bottomry, and tolerable by the 
usage among merchants, and allowable by reason of the great perils of 
the sea. (c) 

So, where a bond was conditioned to pay so much money, if such a 
ship returned within six months from Ostend to London, which was 
more by the third part than the legal interest of the money, and if she 
did not return then the obligation to be void, it was alleged that this was 
usury. But Hale, Chief Baron, said, " clearly this bond is not within 
the statute, for this is the common way of insurance, and if this were 
void by the statute of usury, trade would be destroyed. It is uncertain, 

(s) 1 Atk. 340. 

(a) Mastin ▼. Abdee, 1 Show, 8. 

{b) Sharpley ▼. Hurrel, Gro. Jac. 208. 8. G. cited 2 Rol. Bep. 48, and there called 
8harpeley v. Harle. 

(c) dayer v. Glean, 1 Lev. 64. The case of Soome ▼. Gleen, 1 Sid. 27, seems to be the 
same case. 
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r *o/i 1 *^^ ^ *casualty whether such a iship shall ever return or 
L ^^ J not. "((f) 

Error of judgment in debt on obligation to pay £100 on marriage of 
the daughter, and if either plaintiff or defendant die before, nothing, — 
the defendant pleads the statute of usury ; and that this was for the loan 
of JB30 before delivered; to which the plaintiff demurred; and per 
curiam^ this is plain bottomry. And judgment affirmed. (e) 

One Grower delivered to Ashley, in the 26th year of Elizabeth, dBlOO; 
who by indenture covenanted with Gower, that he would pay to each of 
the children of Gower, which were then alive, and should be alive at the 
end of ten years, ^680, Gower having then five daughters; and for assu- 
rance thereof mortgaged his manor of Wimbourn, and was bound in a 
statute of dE500. And whether this were usury or not? was the ques- 
tion. And all the Justices resolved that it was not; for it is a mere 
casual bargain, and a great hazard but that in ten years all the daughters, 
or some of them, will be dead; and if any of them be not alive, he shall 
r *25 1 ^^^^ thereby dSSO. But if it were, that he *should pay ^8400 
L -* at the end of ten years, if any were then alive, it were a 

greater doubt. Or if it has been, that he should pay at the end of one. or 
two years £300, if any of the said children were alive, that had been 
usury; for in probability one of them would continue alive for so short a 
time; but in ten years are many alterations, (y*) 

The case in which the doctrine ot hazardous contracts was considered 
with the greatest accuracy and attention, was that of Lord Chesterfield 
and others, executors of Spencer, against Sir Abraham Jansen. (g) The 
facts were shortly these. 

In the year 1638, the honourable John Spencer, who was then pos- 
sessed of a large fortune, to which he expected a considerable increase up- 
on the death of the Duchess of Marlborough, had contracted very heavy 
debts, which caused him to be much pressed for ready money. Accord- 
ingly he entered into an agreement with Sir Abraham Jansen, that in 
consideration of Jansen's immediately advancing him ^65,000, he would 
give him a bond in the penalty of ^620,000 to pay him d6 10,000 with 
r *26 1 ^^^"^^"^ interest, in case he (Spencer) should survive the 
L ^ *Duchess, The age of Spencer was then 30; that of the 

Duchess, 78; but she was regarded as strong and healthy for her years; 
while he, by intemperance, had materially injured his constitution. In 
1744, about six years after the making of the bargain, the Duchess died; 
and Mr. Spencer, being then unable to pay the ^6 10,000, gave Sir Abra- 
ham a bond similar to the former, together with a warrant of attorney to 
confess a judgment for deiO,000 and interest. Shortly afterwards he 
paid d62,000 in part, and then in 1746 died, having survived the Duchess 
a little more than a year and a half. Upon this Sir Abraham Jansen sued 
out a scire facias upon the judgment against Mr. Spencer^s executors: 
.and they, on the other hand, filed a bill in Chancery to set aside the con-, 
tract as usurious, and for an injunction, upon paying to the defendant 
so much of his ^65,000 as remained due, together with the full interest. 

(eQ Joy y. Kent, Hardr. 418. See Garrett v. Foot, Comberb, 133, and see ako .^o^^ 
de Jure maHtimo, lib. 2, c. 1 1, s. 14. 

(c) Long V. Wharton, 3 Keb. 304, pi. 44. " 
(/) Beddingfield v. Ashley, Cro. EHz. 741. 
(J) 1 Atk. 301. 2 Vez. 125. 1 WUs. 286. 
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The case was argued at great length before the Lord Chancellor Hard- 
wicke, who was on this occasion assisted by the Lord Chief Justice Lee, 
Sir Thomas Strange, then Master of the Rolls, the Lord Chief Justice 
Willes, and Mr. Justice Burnett. 

On the part of the plaintiffs, it was'argued by Mr. Noel, Mr. Clarke, 
Mr. Wilbraham, and Mr. Crowle, that this was an usurious bargain; 
while *for the defendant it was insisted by the Attorney ^ ^ ^ 

General (Sir Dudley Ryder,) and the Solicitor General (Mr. L J 

Murray,) that as the £5fiOO was not to be paid at all events, but only 
in case Mr. Spencer survived the Duchess, the defendant ran the hazard 
of losing both principal and interest, and that therefore the case fell 
clearly within the doctrine laid down in Dartmouth's case,(^) and Bed- 
ingfield v. Ashley, (/) and could not be considered as usurious. The 
whole court delivered their opinions seriatirrij and agreed unanimously 
that there was usury. (A) 

So, a wager between two, to have £A0 for £20y if one be alive at such 
a day, was holden not to be usurious. (/) 

In another case, an action was brought upon the following memoran- 
dum. — " In consideration of two guineas received of Aaron Lamego, 
Esq., &c., I promise to pay him 20 guineas, upon the decease of my pre- 
esent wife, Anne Gould. '^ The question was whether this contract was 
usurious? (the woman at the time df making it was 70 years of age.) 
Lord Mansfield stopitJd the counsel for the plaintiff, under a ^ ^ ^ -. 
*doubt how it was possible to come at this question about L ^ 

usury, for there was nothing at all stated about a loan. And Mr. Jus- 
tice Wilmot added, that the true distinction was laid down in Cro. Eliz. 
643, between a real bond fide wager, not at all intended as a loan, and a 
transaction which is really an usurious loan, but disguised as a wager^ 
with intent to have a shift, (m) 

Upon the principle of contingency, the following case relative to part- 
nership was decided. 

An action was brought on a bond in the penalty of d6200, conditioned for 
the due performance of certain articles; which articles i-ecited that Mary 
Morisset had lent Daniel King the sum of £100, to be repaid to her at 
the end of four years without interest; but in consideration that the 
said Daniel King, his executors, and administrators, should find and pro- 
vide for Mary Dubois, daughter of the said Mary Morisset (the obligee,) 
meat and drink in the house where he dwelt or should dwell, for four 
years, if the said Mary Dubois should so long live; and that she should, 
during the said term, board with him, and that she should be copartner 
with Mary King, wife of the said Daniel King, in *the busi- ^ ^^^ -. 
ness of a milliner, and should at all times bear one moiety L -' 

of the losses and charges of carrying on the trade; and that they should 
be partners, and each do their utmost to carry on the trade, and should 
eq%tally divide the profits; and also that the said Daniel King should 
lodge the said Mary Morisset, she paying him £\0 a year; and at the 

{h) Sharpley v. Hunrel, Cro. Jac. 208. 
(»') Cro. Eliz. 741, cited supra. 

{k) Chief Justice Willes was absent, being ill; but sent his opinion to the Chancellor by 
letter. 

(/) In Button V. Downham, Cro. Eliz. 643. 
(m) Lamego v. Gould, Burr. 715. 

Vol. v.— 2 P 
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end of the four years, Daniel King was to repay the £100; and in case 
of the death of the said Mary Dgbois, to pay the principal, together 
with lawful interest for the £100, to the said Mary Morisset. The only 
question was, whether this was an usurious agreement. The court were 
extremely clear that the case could not be within the statute of usury. 
And Lord Mansfield observed, that it was impossible to say that King 
might not receive so much advantage by this partnership as to be worth 
the consideration. On the other hand, the plaintiff's daughter might be 
drawn into bankruptcy by means of this agreement, which would have * 
been more severe to her, perhaps, than the penalty of the statute of 
usury would be. {n) 

And when persons are actually in partnership, an advantage to be taken 
out of the trade may be measured in any way agreed on ; for the money 
r *Qft T ^® ^^^ lyi^g *^ interest, but employed *in piaking profits, 
L -* subject to losses; and although one partner retires, still, if 

he continues liable to be suedy the agreement for such advantage cannot 
be usurious. (o) 

But where one Harry Wilson borrowed £2,000 of Morse, and — being 
possessed of two shares, calculated to be of the value of £1,000 each 
share, in a brewhouse, the business of which was then carried on by him 
and two partners, which two shares were expected to produce a larger 
surplus of profits to him than would be sufficient to satisfy the interest 
of £2,000 after the rate of five pounds per cei^,y — had agreed with 
Morse, that in consideration of his forbearing the £2,000 till the 11th of 
JunCf 1789, he would pay him, Morse, not only the interest, but also such 
surplus profits as should arise from the two shares of the brewhouse during 
the time of forbearance, and the shares should be assigned over to him 
so as to be his own property; the Court were clearly of opinion that this 
was usurious. Lord Kenyon observed, " the simple question is, whether 
this is not an agreement to receive more than five pounds joer cent, allow- 
ed by law for the forbearance of a loan? most unquestionably it is. It 
^ -. has been argued, however, that this was not an *usuriou8 

I- -' contract, because the principal was put in hazard, as it was 

liable to the partnership creditors; but it was no further hazarded than 
in the case of every other loan, namely, by the risk of the borrower's 
insolvency; for as between the plaintiff and the partners in the business, 
he was not liable to contribute to the losses in the trade." And Buller, 
Justice, added, " In this agreement, provision is made to receive the 
profits, but none to engage for the losses, of the trade. And therefore it 
is not true that the plaintiff's principal was at stake, since by the terms 
of the contract the trade is to be carried on by the other partners, and 
the plaintiff is only liable to make good the losses of the trade in the 
event of the insolvency of the other partners. But as between these 
parties, if there be any losses, they must be borne by the defendant and 
the other partners, and if there be any profit, the plaintiff is to receive 
his proportion of it{p) 

Though the circumstance of a hazard attending the principal will ex- 
empt the transaction from the operation of the statute, yet this hazard 
must be real and bondjide; for if the substance of the contract be a bor- 

(n) Morisset ▼. King, Burr. 891. 

(o) In Anderson ▼. Maltby, 2 Yes. Jun. 248. 

(/») Morse v, Wilson, 4 T. R. 353. 
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rowing and lending^ a *slight contingency only will not ^ %g2 -i 
take the case out of the statute, (q) L * J 

As in the case put by Popham, Chief Justice, (r) If v^P. comes to 
borrow dSlOO of B,y and J5. lends it to him, upon an agreement that 
he will give him for the loan of it for a year ^820, if the son of A. be 
then alive, this is usury within the statute; for if it should be out of the 
statute for the uncertainty of the life of the son of w?., the statute would 
be of little effect; and by the same reason that he, may add one life, he ' 
may add many; and so like a mathematical line, which is divisibilis in 
semper divisibiiia. 

Renolds brought an action of debt against Clayton for £60 upon a 
bond, the condition of which was, that if the defendant should pay i633 
to the plaintiff on the 1st of June, «/* Christopher, the son of the plain- 
tiffi were then alive; or, if he died before that day, dB26, then the obli- 
gation should be void. The defendant pleaded the statutes of 13 Eliz. 
and 27 Henry VIII., and that it was agreed as above stated upon a loan 
of £30 by the plaintiff, to the defendant. And all the Court held this 
usury under the statutes; for it was the intention of the makers of those 
statutes that such subtleties should not be practiced. And here the con- 
dition *might as well have been, if twenty persons, or any r ;^qq i 
one of them, be alive at one day; which opinion was con- L -* 

firmed by Popham, Chief Justice, and Periam, Chief Baron.(5) 

So it was agreed, in another case, that an agreement to pay £10 for 
the forbearance of £20 for a year, xiA,^ the lender's son, were then alive, 
would be usury. (/) 

The obligor was bound in a bond of £300 to pay £22 lOjf. premium 
at the end of the first three months after the date, &c., and sixpence in 
the pound at the end of six months as a farther premium, together with 
the principal itself, in case the obligor should then be living, but in case 
he died within that time, then the principal to be lost. It was adjudged 
usury. And Holt, Chief Justice, said, "This is not like a bottomry 
bond, by reason of the danger of the sea; for they who lend on bottom- 
ry bonds, are as merchants adventurers." But *Dolben, Jus- r #04 -i 
tice, said, that it is now usual to put a clause in these bottoms, ^ ^ 

for saving the principal; wherefore he thought that those bonds were 
also usurious. And at another day, Thompson urging the hazard the 
'plaintiff ran in this case. Holt said, " I am of your opinion. Brother 
Thompson; for you run a great hazard, not of the casualty of death, but 
of the loss of your money ;t for it is manifestly usurious, for dying with- 
in half a year is no hazard ; and if it should not be so, the statute would 
be easily evaded, and signify- nothing."(w) 

(9) Per Burnett, J., in Chesterfield ▼. Jaosen, 1 Atk. 341. 

(r) In Burton's case, 5 Co. Rep. 70. 

(«) Renolds ▼. Clayton, 2 And. 15, pi. 8. Same Case, Moore 397; and 5 Co. Rep. 70. 
b. where it is called Clayton's case. , 

{f) Button y. Downham, Cro. Eliz. 643. Same case, called Button v. Droman, Moore 
398; and Noy 73, called Dowman y. Butter. And see Mason y. Fulwood, Lutw. 467; 
where the contract was, in consideraton of 30^. lent, a promise to pay 30/. at the end of the 
year, with sixpence for eyery pound by way of interest, if the borrower so long liyed. No 
judgment, howeyer, was g^yen ; the suit being abandoned. 

t See Smith's Wealth of Nations. Vol. 3, c. 4, p. 44, Buchanan's edition. 

(u) Mason y. Abdy, Comb. 126. Same case, 3 Salk. 390 ; — and Carth. 67. And perhaps 
Mastin y. Abdee, 1 Show. 8, may be the same, although there is a difference in the respec- 
tive dates. 
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Though the hazard of the principal will give a reason for higher in- 
terest being allowed than is prescribed by the statute, yet wh^n the in- 
terest alone is hazarded, no such allowance can be made. This distinc- 
tion is clearly laid down by Doderidge, Justice, in the case of Roberts v. 
Tremayne.(t;) 

"If I lend one £100 to have £120 at the year's end upon a casualty, 
if the casualty goes to the interest only, and not to ihe principal, it is 
r **?'? 1 "^"^y5 ^^^ ^^® party is sure to have *the priiicipal again, 
*- \ come what will come; but if the interest and principal are 

both in hazard, it is not then usury/' 

One case, indeed, occurs, which seems to be at variance with this rule. 
And as it is rather singular in its nature, and is reported by " one of the 
greatest lawyers that ever came into Westminster HalI,V I shall take the 
liberty of inserting it at length. 

It was an action of debt on a bond dated the 11th of November, 1730, 
in the penalty of jB 12,000; the defendant, after oyer of the bond and 
condition, which was to pay £6,963 Ss. 3d, on the 15th of May next, 
pleads that before the making of the said writing, viz. on the 11th of 
November, 1730, William Gordon, Bart., was indebted to the plaintiflF 
in the sum of £6,963 3s. 3d., and Sir Archibald Grant, the plaintiff, was 
indebted to the said Sir William Gordon (co-obligor in the said bond with 
the defendant, who was his son,) in the sum of ^6500 received to his use; 
and being so indebted, eodem die, it was corruptly agreed, contrary to 
the Statute of Usury, that the plaintiff should forbear and give day of 
payment for the said £6,963 3s. 3d. till the l5thof May following, 1731, 
and that for such forbearance the plaintiff, without any payment, satis- 
faction, or account, should have and retain to his own use the said £500 
r *Q/5 -1 ^hen due, *and Sir William should discharge him thereof; 
»- J and for securing payment of the said £6,963 3*. 3d., Sir 

William and the defendant should give the said bond; and that in pur- 
suance of such corrupt agreement, the plaintiff gave day for payment of 
the £6,963 3*. 3d., till the 15th of May,and Sir William and his son, the 
defendant, did execute the said bond, and 'Sir William discharged the 
£500, giving a Receipt acknowledging the payment of it, and discharging 
him from it, which, without any payment, satisfaction, or account, the 
plaintiff still retains to his own use, which sum of £500 exceeds the rate 
of five pounds per cent, per annum. 

The plaintiff by his replication traverses the corrupt agreement, and 
issue is joined thereon; and at a trial before Chief Baron Reynolds, on 
the 27th of January, 173-, the jury found specially, that before the mak- 
ing of the said writing, viz. on the 11th of November, 1730, Sir William 
was indebted to the plaintiff in £6,963 3^. 3rf. and the plaintiff to him in 
£500 for money received to his use; and being so indebted it was agreed 
between the said plaintiff and the said Sir William, that the plaintiff 
should give day for payment of the said £6,963 3s. 3d. ,till the 15th of 
May next, and for forbearing the said sum for the time and till the day 
r *'?7 1 last-mentioned, the plaintiff, without payment, ^satisfaction, 
L J or account, should have and retain the said £500 to his own 

use, and Sir William should discharge him from it: and that for securing 
the said £6,963 3^. 3d., Sir William and the defendant should give a bond 

(v) Cro. Jac 607. 
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in the penalty of d^l 2,000 with a condition utsupra^ and at the same Sir 
William should assign to the plaintiff/ a mortgage of lands in Kent, and 
two Scotch bonds, as a farther collateral security for the same sum; that 
in performance of the said agreement the plaintiff gave such day of pay- 
ment, and retained to his own use the said JS500, and without payment; 
and the said Sir William discharged him* of it, and gave a receipt for it; 
and for securing the ^6,963 3^. 3rf., Sir William and the defendant exe- 
cuted the writing in the declaration, and Sir William assigned the said 
mortgage and two Scotch bonds as a farther collateral security, and that 
the said J6500 is above the rate of five pounds joer cent, per annum; but 
whether on the said matter it was corruptly agreed prout^ they reserve 
to the Court, &c. 

Upon this special verdict, it was insisted that this verdict was for the 
plaintiff. For, 

First, The jury dq not find the same contract which was pleaded; 

Secondly, The contract as found is not usurious. 

As to the first point, it was argued, that the *contract found ^ *oq i 
is variant from the contract pleaded; the contract is entire, L J 

and the whole ought to be shown; and for this several authorities were 
cited; but it was answered that modo et forma goes to the substance of 
the plea only. Co. Lit. 281. 

As to the second point, it was insisted that the contract found is not 
usurious, for first, it is not found for what time the forbearance was, but 
only till the 15th of May; and though the agreement is made on the 11th 
of November, yet the money being due before, it might be from a dis- 
tant time before the time alleged; being after a verdict does not ascertain 
anything. 

If an agreement appears not to the Court usurious, the Court will not 
construe it to be such. 2 Cro. 507. 

^ If by mistake the money is agreed to be paid the day after, it shall not 
be void. 2 Cro. 677. Cro. Car. 501. 1 Sid. 285. F^ide 3 Mod. 35. 

It is but discharging a debt, which is a chose in action, and might 
never be paid; and the statute saith, reserving or taking above five 
pounds per cent.; here is no loan, and there is a difference between 
interesse lucri and interesse damni. Vide 1 Lut. 274^Comb. 133. 
1 Sid. 421. And afterwards in Trinity Term, 1738, Reynolds, Chief 
Baron, Carter, and Fortescue, *Barons, contra Thompson, _ ^ - 
Baron, gave judgment for the plaintiff, (id;) L J 

It is to be lamented that the ground of this judgment is not stated in 
the report; but supposing it to have been a decision that the contract was 
not usurious, it would tend to establish that where the reward of forbear- 
ance or interest is uncertain, and may never be received, a contract for 
more than lawful interest is not usurious. 

But as the principle of this decision is not expressed, and as the deci- 
sions and dicta on the other side are so plain and explicit, it were vain to 
throw any doubt upon the subject. And, therefore, in closing this sec- 
tion, I shall observe, that, upon consulting all the authorities, it appears, 
I. That where either the principal alone, or h fortiori^ both principal 
and interest are hazarded, there can be no usury; 2. That this hazard 
must be real and not colourable; and, 3. That the rule only extends to 

(w) Grant ▼. Gordon. Comyns's Rep. 583. 

2 p2 
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eases where the principal is included in the contingency; for if the inte< 
rest alone be hazarded, then no favour is extended to the contract(a?} 



[ MO ] ^SECTION IV. 

WHERE THE CONTRACT IS IN THE FORM OF A POST OBIT. 

The principle of hazard, which we have just been discussing, exempts 
from the charge of usury those contracts which are denominated post 
obits; by which a borrower, in consideration of a sum of money paid 
instantery agrees to give the lender a larger sum upon the death of some 
particular person or persons. 

The defendant had agreed with the plaintifi, who was to have an es- 
tate fall to her after the death of two old women, to give her £350 ia 
consideration of being paid £100 at the death of the two women, and the 

filaintiff was to secure this J6700 on a mortgage of her reversionary estate, 
t happened that both the women died within two years afterwards; and 
now the bill was to be relieved against this bargain. Sednon allocatur; 
though the case of Nott v. Hill was cited, where relief was given in such 
a case as this; the plaintiff in that case being prevailed upon through hi» 
necessities. Lord Keeper North said, " I do not see anything ill in this 
bargain. I think the price was the full value, though it happened to 
r *41 1 P^^^^ *well. Suppose these women had lived twenty years 
I- ^ afterwards, could Lloyd (the defendant) have been relieved 

by any bill here? I do not believe you can show me any such precedent. 
What is mentioned of the plaintiff's necessities, is as in all other cases. 
One that is necessitous must sell cheaper than those who are not. If I 
had a mind to buy of a rich man apiece of ground that lay near mine, for 
my convenience, he would ask me almost twice the value: So where 
people are constrained to sell, they must not look to have the fullest 
price: As in some cases that I have known, where a young lady that has 
had ^610,000 portion, payable after the death of an old man, or the like, 
and she, in the mean time becomes marriageable, this portion has been 
sold for £6000 present money, and thought a good bargain too. It's the 
common case; — pay me double interest during my life, and you shall 
have the principal after my decease. (y) 

And though, in the case of Lushington v. Waller,(z) it was said that a 
r *42 ^^^^ ^^^^ honA is *a security of a questionable nature, which has 
L often been disputed with success; and in point of fact, there 

are instances in which the courts have relieved against such bargains, yet 
it does not seem that they have ever been considered as usurious, how- 
ever gross and extortionary they may have been; but merely looked 
upon as unconscionable bargains, against which relief can be obtained 
in a court of equity alone, (a) But in what particular cases such relief 

(x) See Wortley v. Pit, 1 Ves. 164. But see also Sect. VT. 

(y) Batty v. Lloyd, I Vera. 141. Same case, Eq. ca. Abr. 276 ri), pi. 2. Bat see 
Berny v. Pitt, 2 Vera. 14, and Knott v. Johrtson, 2 Vern. 27. » 

(z) 1 Hen. Bl. 94. And see Chesterfield v. Jansen, 1 Atk. 347, per Sir John Strange, 
(a) Mathews v. Lewis, 1 Anstr. 7. And see Wharton v. May, 6 Ves. Jun. 27. 



WHERE CONTRACT AS ANNUITY. 17 

has been granted^ I shall defer discussing, till I come to speak generally 
of the interference of courts in cases not strictly usurious. 



SECTION V. 

WHERE THE CONTRACT IS IN THE FORM OF AN ANNUITY. 

A bond fide annuity for life, or lives, is, according to all the cases, ex- 
empted from the operation of the statute of usury. However these cases 
may differ in point of principle, still the conclusion of all is the same. 

The hazard which the grantor of the annuity runs of ever receiving an 
equivalent to his principal, may serve as a suflficient cause for such an 
•exemption. And indeed this seems to be the proper footing ^ ^.^ -i 
upon which the decisions ought to be put; the argument L J 

which has been frequently urged for them, that they are purchases, not 
loans, supported as it is by the common remark that a previous commu- 
nication about borrowing will render them usurious, (6) not being, per- 
haps, of so general an application. 

As, however, there may be some doubt upon 'this subject, I shall, 
before I draw any conclusion, set down the principal cases upon this sub- 
ject in their chronological order. 

I. An information was brought in the court of King's bench against 
one Finch; for that he had given £5QQ 13*. 4d. to have annually ^glSO 
for and during twenty-three years; and that the defendants had accepted 
for the first year £120, which is more than the lawful interest according 
to the rate of JBIO in £100, against the form of the statute, &c. Upon 
not guilty pleaded, it appeared in evidence, that Canfield came to Finch 
to borrow money upon interest; Finch, however, refused to lend the 
money upon interest, but said that he would only let him have it by way 
of annuity or rent. Upon this, it was agreed between them, that Finch 
should deliver to Canfield the £6QQ 13*. 4rf., and that *Can- ^ ^ 
field should assure to Finch the said annual rent of £120 is- ^ ^ J 
suing out of his land, for 23 years. And it was held by all the judges, 
that this evidence did not prove any offence against the statute, for this 
kind of agreement is npt corrupt; for it is not a contract commenced 
upon a corrupt cause, but an agreement for a rent, which it is lawful for 
every one to make. And that, in the space of twenty-three years, more 
money might by possibility be gained than at the rate of £10 in the 
hundred, is not material; for well might one contract for his advantage, 
if the other would have agreed to it, as Canfield had, in a manner of bar- 
gaining which is not prohibited by the statute. But it was said, that if 
£12 in the hundred l^ad been offered to be paid, atid the other has said 
that he would accept it, but that this would be in danger of the law, and 
therefore he did not like to contract upon these terms; but that if the 
other party would assure him an annual rent for his money, then he 
would lend it, and upon this an agreement for the rent had been made; 

ib) 2 Vea. 156. 
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this would have been within the statute; but qusere as to this last case. 
However it appears that if one agrees to receive £12 in the hundred, and 
to evade the law, they agree that a rent should be assured which exceeds 
r *4ff T *h® ^^^9 <^c., *this would be within the scope of the statute, 
*■ -• and would be punishable.(c) 

2. The same case is thus reported by Croke, the name Tanfield being 
substituted for Canfield. Information upon the 13 Eliz. c. 8, s. 5, for 
usury. It was held by all the justices, upon evidence to the jury. Finch 
gave to Tanfield £566 for an annuity of ^6120 during twenty-three 
years. This is clearly no usury when there was no communication be- 
fore between them, to have any consideration for the loan of the £566; 
for this annuity was purchased bond fide without any corrupt intent or 
bargain: and if it had been d940 per annum for forty years, for dBlOO, 
it had been no usury; no more than if one for j6100 purchase lands worth 
je40 per annum. 

Another matter was in this case : That after the grant of the said 
annuity of J120 for twenty-three years for the said £566 in hand paid, 
Tanfield, for the assurance of the said annuity, infeoffed Finch, of land 
worth £100 jocr annum, to the use of Tanfield and his heirs, upon con- 
dition that if the money were not paid, it should be to the use of Finch in 
fee. And all the justices held it was no usury; for the mortgage was 
only for the assurance of the annuity. 

r *4fi 1 *Notau In Doctor Goad's case, Trin 19, Eliz. in the Ex- 
1- -• chequer, in an information for usury, Popham and Plowdea 

held. That if a man giveth £100 for an annuity of £20 per annum,^ 
this is not usury, for he shall never have his stock of £100 again. But 
Bell, Chief Baron, held clearly, if two men speak together, and one of 
them desireth the other to lend him £100 and for the loan of it he will 
give him above £10 per annum^ and for an evasion of the statute, they 
invent this practice, that he shall grant to the other £30 per annum., out 
of his land for ten years; or he shall make a lease for one hundred years 
to him, and the lessee shall regrant it to him, upon condition he shall pay 
£30 yearly and every year during the ten years: in this case, the first 
contract being corrupt in fraud of the statute, this is usury, although he 
never hath his £100 again. But if bond fide; one buyeth an annuity of 
£40 for ten years for £100, this is no usury, if the first communication 
was not corrupt, (d) 

3. It was holden by the whole Court in Fuller's case. That if one give 
r *47 1 ^^^^ ^^ another to have an annuity of £50 assured to him 
L -* for 100 *years, if he, his wife, and four of his children so long 
shall live, that this is not within the statute of usury: So if there had 
not been any condition: — but care is to be taken that there be no com- 
munication of borrowing of any money before.(e) 

4. Upon a demurrer, in a replevin for £20 and an avowry, &c., the 
plaintiflf pleads in bar, that the defendant had given him £100, and for that 
he granted to him £20 per annum, for eight years annually, as a rent 
charge; and after that for two years more, if three men live so long, and 
concludes that it was a corrupt deed. And this difierence was agreed by 
the court. If the original contract was for to have a rent charge, as in 

(c) Finch's case, 1 And. 121, pi. 169. Temp. Eliz. 

Id) Tanfield t. Finch, Gro. Eliz. 27. £. 26 Eliz. ex relatione Edward Coks. 

(e) Fuller's case, Mich. 29 Eliz. 4 Leon. 208. 
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our case, it is not usury, but a good bargain and pennyworth; but if the 
party had come for to borrow the money, and then such a contract en- 
sued by security, then that is usury.(y*) 

5. The same case under a different name, is reported in Brownlow. 
la a replevin, the defendant *avows for an annuity for ^20 p ^.^ ^ 
granted for years payable upon demand, and alleges a demand; >- ^ 

the plaintiff demands oyer of the deed, and by the deed it appeared that 
forJeilO, one rent of £20 was granted for eight years, and another for 
^620 for two years, if E. R. and T. should so long live; the plaintiff pleads 
the statute of usury, and sets forth the statute, and a special usurious 
contract. If it had been laid to be upon a loan of money, then it was 
usury; but if it be a bargain for an annuity it is no usury, but this was 
alleged to be upon a lending.(^) 

^ 6. Debt upon an obligation of £300 conditioned for the payment ot 
£20 per annum during the lives of the plaintiff's wife and son. The de- 
fendant pleaded the statute of usury; and how he came to borrow of him 
iSl20 according to the rate of ^J^IO for every hundred pounds: who refused 
to lend the same, but corruptly offered to deliver jS120 to him, if he 
would be obliged to pay £20 a year during the plaintiff's wife and son's 
lives; and thereupon the defendant entered into the said bond, for security 
of the payment of the said £20 a year to them, which is above the rate 
of jeiO per cent.y and so the bond supposed to be void: ^ ^.g -. 
* whereupon it was demurred. After arguments on both ^ -• 

sides, it was resolved, that this being an absolute bargain in consideration 
for the payment of £20 a year during two lives, and no agreement to 
have the principal money, was out of the statutes against usury; but if 
there had been any provision made for the repayment of the principal, 
although not expressed within the bond, it had been an usurious agreement 
and lending within the said statutes. And of this opinion was the whole 
court, who adjudged it for the plaintiff. (A) And according to another re- 
port of this case, upon its being urged that it was within the statute, by 
reason of the one party's coming to borrow the money, and upon the 
the other's offering to lend money upon this corrupt communication, 
and thai it had been so adjudged by the court before; Williams, Yel- 
verton, and Fenner, judges, agreed, that this was no corruption nor usury 
within the statute, but only a contract for a yearly annuity for a certain 
time, and for a sum of money; but otherwise it would have been, if 
there had been any provision made for the repayment of said ^100 unto him 
within any certain time, and in the mean time the yearly payment of 
the £2Q annuity to continue, *had been clearly an usurious ^ ^^^ ^ 
agreement and lending within the statute.(/) L ^ 

7. Trespass de clauso facto in Northall. Upon not guilty pleaded, a 
special verdict was found, that Cyprian Cory was seised in fee of the 
land in question; and that it was agreed that one Mary Addington should 
lend to him d6150, and for the security of the repayment thereof, Cyprian 
Cory leased to the said Mary Addington this close for sixty years, to 

(/) Symonds v. Cockerill, Noy 151. Of Noy's Reports the authority seeme to he doubt- 
ful. And Twisden, Justice, in one case, said that the hook was hut an abridgement of cases, 
by Serjeant Size, who when he was a student borrowed Noy's Reports, and abridged them for 
lus own use, 1 Ventr. 81. 

(^) Cotterel ▼. Harrington, Brownl. 180. 

\K) Fountain v. Grymes, Cro. Jac. 252. Mic. 7. Jac. 1. 

\i) 1 BulsU. 36. 



20 COMTN ON THE LAW OF USTXaY. 

commence at the end of two yeara, upon condition that it he paid the 
;j6150 at the end of two years, the lease should be void; and it was fur- 
ther agreed betwixt them, that the said Cyprian Cory, for the deferring 
and giving day of payment of the said £150 for two years, should pay 
unto the said Mary Addington for interest yearly £22 10^. quarterly, 
if the said Mary Addington should live so long: that in performance of 
this agreement, she lent the said Cyprian Cory £150, and he made the 
said lease for sixty years, and granted by fine to the said JVfary Adding- 
ton an annual rent of £22 10*. to be paid quarterly, if she lived so long, 
and afterwards conveyed the inheritance to the plaintiff; and that the said 
£150 was not paid; and that the said Mary Addington took to husband 
r »<i 1 *Trenayne, who entered for non-payment; et si super to- 
*■ -^ tuTTiy &c. The first question was, whether it were an usu- 

rious contract within the statute, because * it was a mere casual bargain; 
for if she die before any day of payment of the rent, the rent was gone, 
and yet he should retain the £150 for two years and pay nothing for it? 
It was resolved that it was an usurious bargain; for by intendment she 
might live above two years and it is an apparent possibility that she 
should receive that consideration, whereby she is within the statate.(A:) 

8. In the King v. Drury, the purchase of an annuity for thirty-nine 
years and three quarters, determinable by the grantor at the end of four 
years, was held not to be usury. (/) 

9. In 1766, Robert Harding, clerk, rector of Grafton Regis, in North- 
amptonshire, being then about thirty-two years old, having had the small 
pox, and being otherwise of a healthy constitution, applied to one Mark- 
ham, an attorney, to procure him the loan of £100 or upwards on his 
personal security; which Markham told him he apprehended was im- 

r *52 1 P^^'^^^^®? ^^* ^^^* ^® might raise the money by granting *an 
*- -^ annuity out of his living; and thereupon Markham, at the 

defendant's request, inquired in London what the price of such annuity 
might be, and found it would be only six years' purchase, of which he 
informed Mr. Harding, the defendant; and afterwards applied to the 
plaintiff, Mrs. Mary Murray, to lay out £120 in the purchase of an an- 
nuity of £20 a year for the defendant's life and charged on his rectory 
of Grafton; redeemable by him at the end of the 'first five years upon 
payment of £109. 10*. This she was at first unwilling to do; but on 
having it explained to her, she agreed to it: and there, was no commu- 
nication with her about a loan, in any shape whatsoever, but merely 
about the purchase of such redeemable annuity. In consequence of 
which, Markham (as attorney for both parties) drew the writings; viz. 
1. an indenture, dated the 24th June, 1766; (reciting, "that Harding 
had occasion to borrow £120, and had proposed to Mrs. Murray, that 
upon her agreeing to advance and lend him the said sum, he would grant 
her an annuity of £20 per annum^ for his life, payable quarterly out 
of his living;") whereby the said Harding, in consideration of the said 
£120, granted to Murray and her assigns for ninety-nine years, determin- 

r *53 1 *^^® ^^^^ ^^^ ^^^® ^^ ^^® ^^^^ Robert Harding, a clear annuity 
'■ ■* of *£20 per annum, payable quarterly on the 29th of Sep- 

tember, 21st of December, 25th of March, and 24th June, out of the 

(k) Roberts y. Trenayne, T. 14 Jac. 1. Cro. Jac. 507. Same case called Roberts ¥. Tre- 
moile, 2 Roll. Rep. 47. 

(0 Rex ▼. Druiy, 2 Lev. 7, 8. 23 Car. 2. 
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profits of the said rectory of Grafton Regis, with power of distress for 
arrears. ' Provided, that on the payment of £120 to Mary Murray on 
the 24th of June^ 1771, by the said Robert Harding, this grant should 
be totally void, and she should give him thereout the sum of £I0 10^. ; 
but on failure of the several payments till that time, and of the entire 
sum of £120 on the said 24th of Junej 1771, should continue in force. 
And it was also agreed, that if Harding should at any time exchange his 
living of Grafton for another, he should charge the same with the pay- 
ment of this annuity. There was also, 2. a bond of £240 from Harding 
to Murray, conditioned for the payment of the said annuity, or redemp- 
tion of the same as aforesaid: with a warrant of attorney to confess 
judgment thereon. Harding paid for these writings jS7, and also two 
guineas procuration money, to Markham the attorney. 

There being a small arrear of this annuity, judgment was entered up 
upon this bond, and £135 levied; and the transaction coming before the 
court, it was argued by Burland and Glyn for the plaintiff, that the con- 
tract was not usurious, being a fair purchase for the annuity at the market 
price. Even that is not necessary; *for every one may p ^ - 
purchase as cheap as he can: and an annuity, exceeding the *- ^ 

known proportion, is not usury; unless there be an underhand bargain 
to repay the money; for then it is merely colourable, to hide an usurious 
loan.(m) Where the books have said, there must be no communication 
about a loan, they must be understood, that the annuity shall not be a 
cloak for a loan; for if a man being asked to lend money, answers, «No; 
but 1^11 buy an annuity ,'* this alone cannot turn it into usury. And 
though the deed, on the face of it, seemed to import somewhat of a loan 
in the recital, yet it was in this and many other respects unskilfully 
drawn: and it hath been held that the mistake of a scrivener, which 
makes the contract usurious upon the face of it, shall not vitiate the con- 
tract if the intent of the party was otherwise. And as to the clause of 
redemption, that is merely for the benefit of Harding the vendor, it 
never being in the power of Murray to take back her principal again 
without his concurrence. 

Hill and Walker, for the defendant, argued, that this contract is plain- 
ly a disguised loan. The recital expressly states it so, the p ^-- ^ 
truth *having unawares escaped. That the clause of redemp- L J 

tiont makes it no purchase but a mortgage; and that every mortgage is 
a loan. The deeds were paid for by Harding. This shews it no pur- 
chase, but a loan. The common usage is that lenders do not pay for the 
conveyance, but that borrowers do. In Lawley v. Hooper, 3 Atk. 278, 
Lord Hardwicke declared his opinion that these purchases of annuities 
were in general only concealed loans. Usurious contracts are declared 
by statute 12 Ann. to be, where one takes back his principal and more 
than legal interest By the bond the plaintiff has power to do this, and 
has actually done it, by levying £135 on the fieri facias; viz. she has 
taken back the whole principal of ^£120, for which she has also received 
£20 per annum (that is above sixteen per cent.) for several years. 

(m) Per Lord Hardwicke, C, in Chesterfield ▼. Jansen, 1 Wils. 295. Rex ▼. Drory, 2 
Lev. 7. 1 Hawk. P. C. 247. 

f It had been said by Lord Hardwicke, that when annuities are redeemable, the Court 
looks upon them a#an evasion of the statute, and only a loan of money. Floyer y. Sherard, 
Amb. 19. 
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The Court, after consideration, delivered their opinions. 

De Grey, Chief Justice. *^ 

<< It is essential to the nature of an usurious contract, that there must 
be, 1 . A loan. 2. That illegal interest is icy be paid for such a loan. It 
is essential to the nature of a loan, that the thing borrowed is at all events 
r *'>fi 1 ^^ ^® restored. *If that be bondjide put in hazard, it is no 
^ J loan, but a contract of another kind. So also if illegal in- 

terest is to be certainly paid, or even upon a reasonable possibility, the 
contract is usurious. To evade these principles many expedients have 
been tried. 

"1. To make the interest precarious and uncertain; but if it be clear- 
ly a loan, the possibility of the interest becoming precarious will not 
signify. Roberts and Tremayne, Cro. Jac. 507. 

<<2. Another way to evade has been, to make the principal itself pre- 
carious. [Here the Chief Justice went into the consideration of co- 
lourable hazards, and cited several cases which we have already consid- 
ered.] 

" 3. Communication concerning a loan has sometimes infected the 
case, and turned the contract into usury. But then the communication 
must be mutual. Application for a loan, is not such a case; provided 
the party applied to refuses a loan, but treats for an annuity. And this 
more especially where the party applied to is an attorney, and the real 
seller is ignorant of the whole conversation. I know no case where even 
a meditated loan has been bond fide converted into a purchase, and after- 
wards held to be usurious. To be sure it is a very strong and suspicious 
P #-- '^ circumstance; but if the purchase comes out to be clearly a 
L -• *bondfide purchase, it will notwithstanding be good. 

*' 4. Inequality of price is also a suspicious circumstance, especially 
if very inadequate. But this itself will not make any contract usurious, 
though it may upon circumstances make it unfair, and unconscientious; 
and, as such, relievable in equity. 

" 5. If a power of redemption be given, though only to one* side, it is 
a strong circumstance to shew it a loan, as in the case 6i Lawley v. 
Hooper. But th^t alone will not be conclusive. 

" 6. Another circumstance is the form of the instrument. If that 
imports a loan, and it was so meant, the contract may become usurious. 
At the same time, if the transaction be bond fide^ the blunder of an 
agent shall not make it otherwise. Cro. Jac. 678. 

« 7. Subsequent acts of the parties may also be material evidence of 
intention, unless properly cleared up and explained. 

" In the present case, the principal is precarious, and secured only by 
the life of a clergyman, and his continuing to be beneficed. The com- 
munication concerning the loan was only by application ex parte to an 
attorney, who refused it; the principal party being totally a stranger to 
it. The price comes out to be a fair market price for the annuity, or at 
r *';s T ^®^®^ ^^ *^® y^Ty little under it. The clause of redemption 
L -^ is entirely at the option of the seller, and affords him an op- 

portunity of purchasing back the annuity at a price somewhat less than 
he took for it, in case at the end of five years he finds by his constitu- 
tion, &c., he has made a disadvantageous bargain. The inaccuracy of 
the recitals in this instrument shall not vitiate a contra%t, that otherwise 
seems to be a fair one. And the act of the attorney in levying so large 
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a sum in execution is accounted for, by his expressly swearing, that he 
thought he could have no other remedy for future arrears, after the exe- 
cution once executed. Upon the whole, therefore, I cannot consider this 
in the light of an usurious contract/' 

The other judges agreed in this opinion, and Blackstone, Justice, add- 
ed, that he did not know an instance, where the principal was bond fide 
hazarded, that the contract had been held usurious. ** If the price be 
inadequate to the hazard, it may be an imposition, and under some cir- 
cumstances relievable in equity ; but it cannot be legal usury. In the 
present case, the principal part of it is clearly in jeopardy for six years 
together; and the purchaser cannot receive back his principal with legal 
interest, unless the vendor continues to live for eight years. And though 
it is said he might have insured Bi five per cent,, yet that can only be done 
for a *single year at a time. Here he undertakes to be his r *cq -i 
own insurer for a period of eight years together. ''(n) ^ ^ 

10. In Richards, qui tarn, v. Brown, the case, as it appeared from 
Lord Mansfield's report, was in substance as follows: ** This was an 
action on the statute of usury, in which the declaration stated, that on the 
28th of October, 1773, the defendant, upon a corrupt bargain, received 
£35 from one Heighway, for the forbearance of ^420, from the 20th of 
December, 1772, to the 20th of Ju?ie, 1773. At the trial, Richard Heigh- 
way, who was the borrower of the money, and the only witness as to the 
transaction, said, that he borrowed of the defendant d6200, in the year 
1769, which was settled six months after. That on the 5th of Septern^ 
bet, 1770, he applied to the defendant to lend him ^6600, saying, he was 
owner of ^2,042 bank annuities vested in trustees, to be transferred to 
him upon making out his title to an estate which was very clear; and 
shewed Brown the declaration of trust. The defendant said, he would 
lend him ^6600, or ^£1000; and supplied him with ^200, for which 
Heighway gave him a bond, and deposited the declaration of trust as 
*a collateral security; and Brown promised he should ^ ^^^ - 
have the remaining ^64 00 in a fortnight^ s time. On the ^ -* 

17th of September, Heighway called for the ^6400: the defendant 
then told him ' money was very scarce, upon the prospect of a Spanish 
war.' Heighway pressed him very much; upon which he said he 
would see what could be done, and bid him call the next day. Heigh- 
way did so in the morning, but the defendant was not at home. He • 
called again in the evening, and then saw Brown, who said he was 
afraid he could not raise it himself, but would try to get it of a friend in 
the city, who never was without money, but he was a very hard man, 
Heighway asked what his terms were? The defendant said, they were 
so exorbitant, he was almost ashamed to name them. Heighway said 
he would rather pay twenty or thirty guineas than not have the money. 
The defendant said his friend was not so hard as that; but that he never 
lent money but upon annuity at six years'" purchase. * However,' 
said the defendant, 'if you will take the money on those terms, I will 
engage to furnish you with money to redeem in three months' time. 
The quarter's annuity will come but to £17 10^. which will be better 
than giving twenty or thirty guineas.' This being agreed to, on the 
20th of September, 1770, Heighway *called upon Brown p ^^. -. 
for the money, and found a bond and warrant of attorney, &c. ^ -' 

(n) Murray v. Harding, Blacks. Bep. 859. Same case, 3 Wiis« 390. 

Vol. v.— 2 Q 
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prepared for securing an annuity from him to one Waters. Heighway 
executed it, and Brown signed it as the subscribing witness. After the 
bond was executed, Brown said, he was always used to have £5 per cent, 
procuration money; but as Heighway was distressed he would only 
take two and a half per cent, y and accordingly took fifteen guineas, and 
Heighway left the declaration of trust with him. Heighway said, < the 
defendant first proposed an annuity; He himself would not have 
granted one.' When the first quarter's annuity was due, Heighway ap- 
plied to the defendant, and pressed him for money to redeem, as he had 
promised: Brown refused. He then asked for the declaration of trust: 
the defendant said, if he insisted upon it. Waters would enter up judg- 
ment. Heighway insisted upon it; and judgment was entered up; Heigh- 
way paid the defendant one quarterns annuity y and one quarter to the 
defendant's partner. The defendant often denied that he had promised 
Heighway money to redeem; and said he wondered how he could expect 
him to lend money at five per cent., when others made sixteen and a half 
per cent, of their money. Afterwards, Brown acknowledged he was him- 
self the jormci/7a/ that advanced the money, andenjoyed the annuity; and 
r »6o ' I s^^^J *^^^ *Mr' Waters, whose name he had made use of, 
L "^ J was his trustee. Waters swore that the defendant had some- 
times purchased annuities, in his name, but that he knew nothing of Mi*. 
I told the jury, if they were satisfied that, in the true contemplation of 
the parties, this transaction was a purchase by the one, and a sale by the 
other, of a real annuity, how much soever they might disapprove of, or 
condemn the defendant's conduct, they must find a verdict for him. 
But, on the contrary, if it appeared to them to have been in reality and 
truth the intention of both parties, the one to borrow and the other to 
lend, and that the form of an annuity was only a mode forced on the 
necessity of the borrower by the lender, under colour of which he might 
take an usurious and exorbitant advantage, then they might find for the 
plaintiff, notwithstanding the contingency of the annuitant.dying within 
three months; more especially, as it was understood by both, that the 
annuity, at the expiration of three months, was to assume the direct 
shape of a loan. The jury afterwards came to my house, where they 
said, they agreed with me in detesting the transaction, but they thought 
there was an annuity. I repeated my former direction to them, they 
^ retired again, and at length found for the plaintiff. '^ 

r *f5'? 1 Upon a motion for a new trial, the case was •argued at 
L ^ considerablelength; and Lord Mansfield, after having ad verted 

to the facts, and to the direction he had given the jury, proceeded as fol- 
lows: *'The question is, what was the substanoe of the transaction, and 
the true intent and meaning of the parties? For they alone are to gov- 
ern and not the words used. The substance here was plainly a borrow- 
ing, and lending. Heighway had no idea of selling an annuity; but his 
declared object was to borrow money, and accordingly he deposited the 
declaration of trust, which was an ample security for the sum he wanted. 
He goes further, and says, * rather than not have the money, he would 
give £20 or £^0 premium for it' Brown tells him, it must be by 
annuity, that his friend never lent money in any other shape, and that 
by that method, he might have it for less, (viz. £\1 lOs.) as after the 
first quarter he would let him have money to redeem. On the assurance 
that the annuity should be turned into a loan at the end of three months, 
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the treaty proceeds. It comes out that the defendant himself advanced 
the money. That alters the case entirely. If Waters indeed had been 
really the principal, this promise of Brown would have amounted to no 
more than a promise to lend 2it the end of three months. But Brown 
himself being the principal, the promise to lend him *money p #^ . ^ 
to redeem must be understood to be a promise to permit *- -* 

him to redeem. It is true, there was a contingency during the three 
months. It was Ma^, which occasioned the doubt; whether a contin- 
gency for three months is sufficient to take it out of the statute. As to 
that, the cases have been looked into, and from them it appears, that if 
the contingency is so slight, as to be merely an evasion, it is deemed 
colourable only, and consequently not sufficient to take it out of the sta- 
tute. Here the borrower was a hale young man, and therefore we are 
of opinion, that there was no substantial risk to take this case out of the 
8tatute."(o) 

In addition to these cases which bear so directly upon the subject, I 
shall mention the most important dicta which have been thrown out by 
high authority upon this point, when it has been incidentally con- 
* sidered . 

InLawley v. Hooper, (where a bill was brought in the Court of Chan- 
cery, to redeem an annuity, which had been granted by the plaintiff 
under circumstances of distress, under an agreement that he should be 
afterwards allowed to re-purchase, upon payment of what was due, &c.,) 
a question arose whether the transaction was an absolute Sale or a secu- 
rity, *or loan; Lord Chancellor Hardwicke said, *' Ithink ^ ^p^- -. 
there is a strong foundation to consider it as a loan of money; ^ ^ 

and I really believe in my conscience, that ninety-nine in a hundred of 
these bargains are nothing but loans turned into this shape, to avoid the 
statutes of usury .^'(^) And afterwards, "another objection which has 
been made, was, that a man must be out of his senses to lend his money 
upon annuities for a life, which may drop the next day; and speaking 
abstractedly, and merely on the nature of annuities for life, there seems 
to be weight in this objection : But every body knows that this casualty 
of losing the principal, is secured, by insuring the life upon^ which the 
annuity depends. "(^) 

In Chesterfield v. Jansen, Mr. Justice Burnett laid down the follow- 
ing rule: 

" Suppose a man purchase an annuity at ever such an under price, if the 
bargain was really for an annuity, it is not usury. If on the foot of 
borrowing and lending money, it is otherwise; for if the Court are of 
opinion the annuity is not the real contract, but a method of paying 
more money for the reward or interest than the law allows, it is a con- 
trivance *that shall not avoid the statute, by giving the ava- ^ ^gg -• 
rice of one kind of men an opportunity of preying on the ^ ^ 

necessities of another.''(r) 

In the same case, Sir John Strange said, *' Some stress has been laid 
by the plaintiff's counsel on the word lend. But I think that concludes 
nothing as to the nature of the contract itself, but is a playing on words 
only. Every bargain of this kind is a loan; even bottomry contracts 

(o) Richards, qui tarn, v. Brown, Cowp. 770. (p) 3 Atk. 279. A. D. 1745. 

iq) 3 Atk. 280. (r) 1 Atk. 340. A. D. 1760. 
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are so, and expressly called loans by act of Parliament. Therefore it is 
not the expression, but the nature, and intent of the agreement, which 
must determine whether this contract be a simple loan, or risque."(^) 

And Lord Hardwicke, approving of this observation, goes on to say, 
" A marx may purchase an annuity, on as low terms as he can; but if 
he sets out at first with borrowing a sum of money, and then turns it 
into the shape of an annuity afterwards, this is a shift, and an evasion 
to avoid the statutes. It is lawful likewise for a man to sell his goods as 
dear as he can, in a fair way of sale; but if Ji, applies to B. to lend 
money, and offers to allow more than the legal interest; and B. says No! 
r •f?? T ^ ^^ "^^ agree to your proposal *on these terms; but I will 
*- ^ give you such a quantity of goods, and you shall pay me so 

much at a future time for them, beyond the price 1 now fix; and then 
charges an extravagant profit; this is a shift to get more than the legal 
interest, and is usurious. ''(^) 



From a consideration of all these cases, four questions arise. 

I. What contract for a loan shall vitiate an annuity? 

II. What shall be a sufficient contingency to support an annuity? 

III. Whether the insurance of the lite upon which the annuity isgranU 
ed will render it usurious? 

IV. Whether an annuity for years certain be good? 

I. It appears that the mere circumstance of inequality of price will 
not vitiate the sale of an annuity, provided there be no communication 
for a loan. The question is, what is meant by this communication? It 
is obvious that most annuities are granted only to raise money to supply 
the grantor's necessities; and if it should be meant, that a communication 
r ^f\R 1 ^^ these necessities to the proposed grantee would render 
L ^ *the transaction usurious, few annuities would stand against 
such an interpretation. Indeed, in Fountain v. Grymes, where it was 
attempted to lay down this rule as the result of previous judgments, the 
court repulsed the attempt, and declared that a contract for an annuity 
could not be usurious, where there was no agreement for repayment of 
the principal. All, therefore, that seems to be meant is this, — that the 
annjuity shall be absolutely sold without any stipulation for the return of 
the principal; aad that it shall not be intended as a means of paying inter- 
est until such principal is returned. But where there is a sale, it is not 
usurious to make it redeemable, (w) 

II. As to the risk, which must be considered as the very life of the 
annuity, where it is not a downright purchase, and *^ good pennyworth;" 
what has before been said of hazards in general will apply completely to 
this particular species of contract. When the risk is real and bondjide^ 
the annuity will be valid. Where it is weak and colourable, the annuity 
must fall.(t;) To lay down any precise and certain rule as to what risk 
r *f5Q 1 ^^^ suffice is perhaps impracticable, *as every case must en- 
L -■ tirely depend upon its own circumstances. 

(») 1 Atk.346. (0 lAtk. 351. 

(») Per Lord Tburlow, in Imham y. Child, 1 Br.'Ch. Rep. 93. Murray t. Harding, 
ante 51. 

(v) Richards, qui tarn, ▼. Brown, Cowp. 770. 
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III. The insurance 6f the life upon which the annuity is granted, de- 
stroys the risk during the time that such insurance continues. The question 
is, therefore, whether the subtraction of the risk renders the annuity usuri- 
ous. Supposing, however, the annuity to have been good in its origin, 
there seems no reason to suppose that the subsequent indemnification of 
the grantee would vitiate it; especially as such indemnification must be 
continued from year to year, and the legality of the transaction might be 
continually detached and re-established, according to the annual precau- 
tion or neglect of the annuitant.(t^;) But it might be different where a 
part of the origi^^al contract is, that such an insurance should be made 
by the grantor; because there no risk (excepting that of the solvency of 
the office) ever attaches, or can ever attach, while the original contract is 
adhered to. Yet even in that case, supposing it to be conceded that the 
insurance effected on the life of the grantor by the annuitant will not 
render the annuity usurious, it will be difficult to contend that it would 
be rendered usurious by an insurance for the benefit *of the p ^-^ -i 
grantee effected by the grantor. For as in both cases it is in ^ -* 

fact the grantor who pays both the annuity and insurance, it seems hard 
to say that the usury is incurred by his paying them in two sums, when 
it would not have existed if he had paid them in one gross sum. 

IV". Hitherto we have only adverted to annuities for lives; whether 
an annuity for a term certain^ (by which the grantee is sure of receiving 
in the end, not only the amount of his principal, but also more than law- 
ful interest,) be usurious, is a question rather more difficult to be solved. 

In six cases, already mentioned,(ip) such annuities came before -the 
court, and were acquitted of usury. But in all these cases they were 
assumed to be purchases; and in some it was directly stated, that had 
they been loans, they would have been illegal. For unless there was a 
loan, the statutes of usury were considered as inapplicable to the transac- 
tion, (y) And, as to purchase land under its real value is clearly not 
usury ;(jj) neither was it thought usury to purchase a charge upon such 
land for *less than it was really worth. And however rent- j. ^ 
charges and annuities may differ in other respects, the one L ' J 
must, in this instance at least, stand upon the same g^round as the other. 
As purchases, and "good pennyworths," they may be valid.(fir) But 
where a loan is at all intermixed with this purchase; and where no ha- 
zard is incurred, but there is certain profit above the rate allowed, it 
would be difficult to say how such a transaction should be unaffected by 
the statute of usury, unless it be on the ground that the lender cannot call 
in his principal as in ordinary cases of loan.(6) 

(w) Black. Rep. 865. 

(x) 1. Tanfield ▼. Finch. 2. Dr. Goad*s case. 3. Fuller's case. 4. Symonds v, 
Cockerill. 5. Cotterel y. Harrington. 6. Rex v. Drury, ante, pages 45, 46, 47, 48. 51. 

(y) Renolds v. Clayton, 2 Anders. 15, pi. 8. 

(x) Rex V. Evans, 1 Keb. 242. 

(a) See Rowe y. Bellaseys, 1 Sid. 182. 

(6) Mr. Preston, in a late publication, has declared that "an annuity for a certain term 
of years will be usurious, if it be so granted as to repay the principal and more than legal 
interest at certain periods." — A Review, &c. page 39. This opinion, however, does not 
seem to be acceded to by the profession in general. 
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SECTION VI. 

WHERE THE INTEREST IS IN THE NATURE OP A PENALTY; OR WHERE 
THE REDEMPTION IS AT THE OPTION OP THE BORROWER. 

We have seen that where the interest alone is put in hazard, but the 
r *79 1 principal is secured, *this does not exempt the agreement 
L J from the effect of the. statute. One exception, however, has 

been made to this rule, viz. where the exorbitant profit is reserved in 
the nature of a penalty to be paid upon some default, which the borrower 
may avoid by the payment of the principal, and so defeat the interest 

The rule is thus laid down by Doderidge, Justice, in a case already 
cited. <<If I secure both interest and principal, if it be at the will of 
the party who is to pay it, it is no usury : as if I lend to one £100 for 
two years, to pay for the loan thereof dBSO, and if he pay the principal 
at the year's end, he shall pay nothing for interest, this is not usury; for 
the party hath his election, and may pay it at the first year's end, and 
so discharge himself, "(c) 

It was agreed between Thomas Woodhouse and A. G., Esq., that in 
consideration of ^100 given by the said A. G., the said Thomas would 
grant to the said A. G. and his heirs the rent of £20, under condition that 
if the said Thomas should pay to the said A. G. the £100 on the 17th of 
r *7<? 1 "^^^y^ 1580, then the said rent *should cease. The court 
L ^ said it was a plain bargain and purchase conditional of such 

rent, and no usury. It was in the election of the grantor to have paid 
the £100, and to have frustrated the rent; so that the grantee (as the na- 
ture of usury is) was not assured of any recompense for the forbearance 
of £100 for a year, and the £20 per annum is but a penalty to the 
grantor, and assurance to the grantee, for the payment of the said £100. 
But it was resolved by the whole court, that if it had been agreed be- 
tween the grantor and the grantee, that, notwithstanding such power of 
redemption, the £100 should not be paid at the day, and that the clause 
of redemption was inserted to make an evasion out of the statute, then it 
had been an usurious bargain and contract within the statute. For if in 
truth the contract be usurious against the statule, no colours or shews of 
words will serve, but the party may shew it, and shall not be concluded 
or estopped by any deed, or any other matter whatsoever: for the statute 
gives averment in such case.((/) 

So, in another case, it was said by Holt, Chief Justice, " If I cove- 
nant to pay £100 a year hence, and if I do not pay it, to pay £20, 
r *74 1 *^^ ^^ ^^^ usury, but only in nature of a nomine pfBuse,^' (e) 
L J A copyholder mortgaged his estate, and it was agreed 

that if the mortgagor did not pay the money at the day, he would give 
the mortgagee £60 more, or £6 per annum, until he paid the £60: and 
the court held this no usury, but only a nomine poenae.{/) 

(c) Roberts v. Trenayne, Cro. Jac. 509. 

(d) Burton's case^ 5 Co. Rep. 70. 

(e) Garrett v. Foot, Comb. 133. And as such it will be lelievable against in equity. 
See Nicholls v. Maynard, 3 Atk. 620. 

(/) Oliver v. Oliver, 2 Roll. Rep. 469. 
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So it is said in Brooke's Abridgment, that if a man for d8100 sell his 
land, upon condition that the vendor or his heirs repay the sum before 
Easter next, or the like, then he may re-enter, this is not usury; for he 
may repay it the liext day, or any time before Easter, and so there is no 
sure gain or profit of the land : but on the other hand, if there be a con- 
dition that the vendor shall repay the money on a ceilain day, a year or 
two afterwards, paying interest in the mean time, this is usury; for then 
there i^ certain profit And it would be the same, if the vendee should 
lease the land to the vendor under the like terms.(^) 

•In these cases, the principal was never hazarded, but ^W #7^ t 
was only the profit or interest upon the principal, of which L J 

the lender could be deprived by the act of the borrower. In the case 
of the King v. Drury, the principal was never secured, and might never 
have been repaid; but still it was in the debtor's option to defeat the in- 
terest by the payment of the principal. 

That was an indictment upon the statute of usury for taking £7 lOs. 
for the use of iBSOO, for a quarter of a year. Upon not guilty pleaded, 
the case appeared thus: Brown had a lease from the Earl of Suffolk, of a 
house for forty years, at the rent of £5 per annum; Brown agreed with 
Drue to assign the term to him for d6300, but Drue not having the mo- 
ney, Drury, by agreement with Drue, paid the ^6300, and took the as- 
signment to himself; and then Drury let the house to Drue for thirty- 
nine years and three quarters, after the rent of jS35 per annum, of which 
£5 was to be paid to the Earl of Suffolk, and the remaining d830 to 
Drury for his owA use, Drue covenanted to pay the rent, with other 
usual covenants; and Drury covenanted, that if at the end of four years 
Drue ^paid the £300, then the rent should cease, and he p «.^ ^ 
would convey the residue of the term to Drue. Per Hale, L -» 

Chief Justice, this is not usury within the statute; for Drue was not 
obliged to pay the j6300 to Drury, but is at his election to pay it if he 
. will, and determine the rent by that means, and have the term; so that 
it is no more in effect than a bargain for an annuity of £30 yearly, for 
thirty-nine years and three quarters, for £300, to be secured in this 
manner, determinable sooner if the grantor pleases; but the grantor hath 
no remedy for his £300, and cannot recover it unless the grantee thinks 
fit to pay it back at the end of the four years, and so the acceptance of 
the £7 \0s. is not usury. But if Drury had taken security for the re- 
payment of the £300, or it had been by any collateral agreement to be 
repaid; and all this method of bargaining a contrivance to avoid the 
statute, this had been usury. (A) 

The case of Spurrier v. Mayoss, according to one report of it,(3) seems 
to have been decided upon this principle. 

{g) 2 Bro. Abr. 336, tit Usurie. And see, for the same distinction, Shep. Touchst 62; 
which cites Corflet*8 case ; and Saunder's case. See also Brown v. Barkham, 1 P. Wms. 
662, and Tarton ▼. Benson, 2 Vern. 764. Same case, 10 Mod. 445; and 1 £q. Ca. Abr. 
45. 88. 

(A) Rex V. Drury, 2 Lev. 7. 

(t) 4'Br. Ch.'Rep. 28. But according to the report in 1 Yes. jun. 525, the case of Spurrier 
▼. Mayoss was decided upon another ground ; viz. that it was a contract for the purchase of 
Rouses, and not for the forbearance of money ; and that no conveyance having been prepar- 
ed, the legal estate was still in the vendor, and therefore it was competent to the parties to 
consider themselves in the light of landlord and tenant 
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*The defendants entered into an agreement for the pur- 
t * J chase of two houses from the plaintiff to the following effect; 
they were to pay ;£431 10^., ^200 at that time, and the remainder at 
Michaelmas, with interest at £5 per cent.y and the houses being unoccu- 
pied, they were' to be let into immediate possession; but if the balance 
should not be paid at Michaelmas, they agreed to pay « in lieu of inte- 
rest upon the same, a clear rent of ^242 per annum;^^ out of which the 
plaintiff was to deduct interest at the rate of £5 per cent, in respect of 
the sum first paid to him. It was contended that this was an usurious 
contract; for the purchase was complete, and the agreement, therefore, 
was to give more than legal interest. On the other hand, it was insisted 
that the defendants need not have continued tenants longer than they 
chose to be so; and that where the party has an election to put an end to 
the affair, it is not usurious. Lord Commissioner Eyre said, "The 
language of the agreement gave it to my mind the appearance of usury; 
but when one defines usury, and looks at the spirit of the agreement, the 
P ^-^ ^ first impression does not seem ^sufficiently strong to sustain 
L J the defence. Usury is the taking of more than £5 per cent, 

for the forbearance of a debt. The first question therefore is, was there 
a debt? I think not: the whole rested upon an executory agreement, 
which, for performance, depended on many circumstances, which might 
prevent its ever becoming a debt. This, however, is a narrow ground-^ 
take it on the more general ground, as disclosed by the proceedings, the 
contract was for a title, and almost for ready money. Possession, till 
the completion of the title, was a fair subject of contract between the 
parties. In the event of the money not being paid, a new idea appears 
to have occurred .to the parties, as to the possession. The bargain for 
title was to be suspended, and a new relation to arise between the parties, 
namely, that of landlord and tenants. If so, there is nothing usurious. 
If they turned themselves into those characters, the plaintiff might well 
be entitled to rent, till he put the estate out of him.^'(A*) 
r »7o 1 *^^ ^^® course of the argument in the last case a decision 
L J of the court of the King's Bench in Floyer v. Edwards was 

relied on, which (though it seems to have turned upon the question 
whether there was a loan or no? — as well as whether it were a transac- 
tion conformable to the custom of trade,) may be properly ranked in this 
class of cases. 

That was an action brought against the defendant for goods sold and 
delivered at three months' credit; with an agreement at the time of the 
sale, that in case the money was not paid at the end of three months, 
then the defendant should pay to the plaintiff an half-penny an ounce 
per month, for so long a time as the money should remain unpaid. At 
the trial, it was proved that this allowance was the general usage and 
practice of the trade, with one or two exceptions' only: but upon calcu- 
lation, it appeared to exceed the legal rate of interest. Upon its being 
objected that the contract was usurious. Lord Mansfield said, that he 
thought there seemed to be weight in the usage of the trade, and in the 

(A?) Where, however, A., upon a loan of money, assigned premises of greater value, with 
a power of redemption on repayment of the money, and li. in the mean time granted to A. 
an underlease of the premises, at a greater rent than the legal interei«t, insuring the premises, 
and paying the ground-rent and texes, Lord £llenborougb, til Mti print, ruled this to be 
usury. Doe v. Chambers, 4 Camp. 1. 
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circumstance of its being in the defendant's power to have avoided the 
additional *payment, by discharging the principal sum when p ^ - 

it became due. And the jury accordingly found for the »• -* 

plaintiff. 

Upon a motion for a new trial, his lordship agreed that general usage 
could not protect usury; but thought, in addition to the grounds relied 
on at the trial, that there was no pretence for supposing this to be a 
borrowing or loan; and therefore the rule was discharged. (/) 

The distinction therefore to be made between the cases of penalty and 
the common cases of exorbitant interest is, where the interest is precari- 
ous from some extrinsic event, and where it is liable to be avoided by 
the act of the party. How far this distinction is well founded, I shall 
not venture to enquire; but shall only observe, that if (as Lord Mans- 
field has observed) the usury laws were made to protect men against 
themselves ^{m) the liberty which is given to a necessitous man to borrow 
at high interest, upon the chance of his being able to pay it at an ap- 
pointed *day, a little contravenes this salutary intention, r #o| -i 
To say nothing of the great facility which the exception *• J 

gives of evading the statute, by a secret understanding that the penalty 
shall be forfeited, and no redemption made; an understanding, which, 
though it might be used to avoid the agreement as between the parties 
themselves, would completely deprive a stranger of the means of enforc- 
ing the penalties of the statute.(n) 



SECTION VII. 

WHERE THE INTEREST IS TO BE TAKEN BEFORE THE END OV THE TERM 

FOR WHICH THE MONEY IS Ll^NT. 

It is clear, that if the lender of a sum of money, payable with interest 
for forbearance during a certain term, receive all, or any part of the inte- 
rest during that term, he will thereby have taken interest above the 
statutable rate of five pounds joer cent. 

^However clear this may be, there is no point in the p ^^^ n 
whole law of usury upon which the cases so little agree as *- ^ 

upon this. And a distinction appears to have been made between the. 
receipt of interest before the end of the term; and the reservation of the 
interest for the whole term, payable at certain periods within that term. 
The majority of opinions is adverse to the legality of the former; and 
favourable to the validity of the latter. 

(/) Floyer v. Edwards, Cowp. 112. Yet if there be a forbearance of a debt already ia- 
curred by other means than borrowingy for more than 5/. per cent., could it be said that this 
would not be usuriousi See PoUard ▼. Scholey, Cro. Eliz. 20. The authority of the case 
of Floyer v. Edwards has jbeen considerably disturbed by the case, ex parte Aynsworth, 4 
Yes. jun. 678. But see post, sect. ziii. 

(m) Dougl.738. 

(n) In Reynolds v. Clayton, Seij.Drew cited Becher's case; where Becherhad delivered 
wares of the value of 100/., and took a bond for the redelivery of the wares in a month, or 
to pay 123/. and this was held usury. Moore, 397. 
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An audita querela was brought to avoid an execution upon a statute 
of ^200, upon the ground of usury; and it was alleged, that after the 
statute of usury, viz. on the 27th of j9prily 41 Eliz., there was a com- 
munication between the plaintifi and the defendant, that the defendant 
should lend him £100 for a year; and that it was then corruptly agreed 
between them, that the plaintiff should pay to him j£10 for the forbear- 
ance thereof, viz. upon the first of November next following, £5, and 
upon the first of May then next following, other £5, and should enter 
into a bond of d£20,for the payment of that ^£10 accordingly; and that he, 
according to that agreement, lent £iOO on the 27th of Jlpril^ 41 Eliz. 
1599, and took that statute of £200 for the re-payment thereof, on the 
first of -Mary, 1600, and took a bond of £20 for the payment of £10 
r *RS 1 ^accordingly ; which is *above the rate allowed by the statutes, 
L -' and so void. 

The defendant pleaded that it was not corruptly agreed, &c. Where- 
upon they were at issue; and it being found for the plaintiff, it was now 
moved, that notwithstanding this verdict, judgment should be for the de- 
fendant; for this surmise is not sufiicient to avoid the statutes; for the 
usury agreed to be taken is no more than the statutes permit; and exceeds 
not the rate of £10 for £100, for a year, whereby to avoid the assurance. 
And herein the case is no more, but that such a man lends £100 for a 
year, and agrees to receive £10 for it, to be paid half yearly. The ques- 
tion was, whether this was usury within the statutes? 

Fenner and Yelverton held that it was; for when he lends it for one 
entire year, he ought to forbear his interest for a year; and then the other 
paid more than he ought by the statute. But if he contract to lend for a 
half year, he n^ay reserve his interest according to that rate, &c. 

Popham, Gawdy, and Williams, (there were then five judges in thcs 
Court of King's Bench,) held that it is not any other usury than the 
statutes tolerate; for the statutes are that he shall not receive or take 
above that rate: and here he doth not take any more; for when he hath 
r *«4 1 *^"^r^or'^ ^^^ money for that time, he shall receive of him 
^ -' £5; 80 he doth not receive more from him for the year than 

£10. And it is an usual course, if one lends £100 for a year, and takes 
land in mortgage of the value of £\0 per annum^ to receive the annual 
profits every day; and it is not any usury, because he receiveth in the 
whole year no more than £10 only.(o) So if he takes a grant of a rent- 
charge, payable quarterly, it is not any usury above the statute; (and Cok^, 
Attorney general, said, that he knew it to be adjudged accordingly.) 
But if he had agreed to take his money for the forbearance instantly 
when he lent it, that had made the assurance void; for then he had not 
lent the entire sum for one year, and the other had not had the use of his 
money accprding to the intention of the law. And Williams said, that 
he knew upon this diflerence, it hath been so resolved of hite time. 
Wherefore it was adjudged for the defendant. Stevens said, he was of 
counsel in one Snow's case, where it was adjudged accordingly. (jo) 

(o) It was said on the other side, that the case of a mortgage is different; for the land 
mortgaged will allow the profits to be taken as they spring up. Yelv. 31. 

(p) Barnes V. Worlich, Cro. Jac. 25. Same case, Yelv. 30. Noy, 41. Moore, 644, 
called Worley's case. According to Yelverton, judgment was given against the plaintiff, by 
all the justCces of England. And in these reports, there is a difference as to the statement of 
the respective opinionsof the judges. In Croke, Fenner and Yelverton think that the reser- 
vation is usurious; Popham, Gaudy, and WilUams, think it legal In Yelverton, WiUiama 
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*So, on demurrer in ejectment, the question was, If p ^^^ -. 
one mortgage land for d6100, and take bond for lawful inte- *- -* 

restypayable half yearly^ whether this makes the bargain usurious against 
the statute? Because, as it was pretended, the use ought not to be paid 
until the end of the year, and contracting to have it half yearly is not 
warrantable by the statute. But the Court, upon the first argument at 
the bar, overruled it, that it is not any usurious contract, contrary to the 
statute, because the d£100 is lent for a year; and the reservation is not of 
more, but of what is permitted by the statues; and although the inte- 
rest is reserved, payable half yearly, it is allowable, for he doth not 
receive any interest for more or less time than his money is forborn; 
wherefore, without difficulty, it was, adjudged for the plaintiff. And 
upon error in *the Exchequer-chamber, the judgment was r og i 
affirmed. (§') L » J 

With regard to the taking of interest at the time of the loan, or before 
the expiration of the term, where there is no precise periodical reserva- 
tion, it is expressly stated in Barnes v. Worlick, that an agreement to 
take the money for forbearance instantly vpon the loan would be usu- 
rious;(r) and in a case in Bulitrode, which was an information upon the 
statute of the 13th of Elizabeth, for usury: an agreement for the loan 
of d9lOO, at lawful interest, which interest the lender received ten days 
after the loan, was holden to be usurious by the whole court.(5) 

And so in Dal ton's case,(/) it was ruled by Popham, Chief Justice, 
that if it be agreed that the interest shall be paid within the time for 
which the principal is lent, it will be usury. 

*0n the other hand, where J. S. had lent 71 N. ^660 ^ ^^^ -. 
for a year, with lawful interest, for which T, N. was bound L -* 

in a penal bond; and before the end of the year he paid the interest ^ but 
never paid the principal; and to an action upon this bond, the defendant 
had pleaded usury; it was resolved by .the whole court, that this did not 
avoid the bond, and was no usury within the statute. And Williams, 
Justice, said, that where the contract is not usurious, this shall never be 
made usury by matter ex post facto; as if one contract with another to 
borrow JBlOO for a year, and to give him the legal interest at the end of 
the year, if he pays the interest within the year, this is not usury within 
the statute, to avoid the obligation, or to give a forfeiture within the 
statute; because this contract was not usurious at the beginning; which 
was agreed to by the whole court. (t/) 

And nothing can be clearer than the language of Mr. Justice Black- 
stone, upon this point; who, in his report of the case of Lloyd v. Wil- 
liams, states his own opinion in these words: — 

"Blackstone conceived, that interest may as lawfully be received 

is not noticed; but the other judges are stated to have thought as Croke reports. In Noy, it 
is only said, that the better opinion was, that the case was not usurious. And in Moore, 
Fenner alone thinks it usurious, against Popham, Gawdy, and Yelverton. 

(q) Grysill v. Whichcott, Cro. Car. 283. SSame case. Sir W. Jones, 303, called 
Whichcot V. Grysell. 

(r) According to the report of this case in Noy, it was said by Chief Justice Popham, 
that if the party had retained 6/. of 100/. at the time of the loan, or that 5/. was to have been 
paid before the half year, it had clearly been usury. 

(*) Noy, 171. 

(t) Anon. 1 Bulstr. 20. The wording of this case is somewhat obscnre; but it b intelli- 
gible in no other way than that which I have stated in the teit. 

(u) Anon. 1 Bulstr. 17, 
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beforehand ior forbearing, as, after the term is expired, for having for- 
r *fiR T ^^'** *And it shall not be reckoned as merely a loan of the 
*• -' balance. Else, every banker in London who takes five 

per cent, for discounting bills, would be guilty of usury. For if upon 
discounting a ;filOO note at fivejoer cent, he should be construed to lend 
only £95, then, at the end of the time, he would receive £5 interest for 
the loan of £95 principal; which is above the legal rate."(v) 

But this case of Lloyd v. Williams was afterwards argued, and judg- 
ment given, when, according to Serjeant Wilson's report, Mr. Justice 
Blackstone was not present. And it is to be remarked, that Lord Chief 
Justice De Grey, in that judgment, cited Barnes v. Worlich, and the 
case, 1 Bulstrode, 20, as proving that the taking of interest, out of the 
principal, when it is first advanced and lent is usurious, and contrary to 
the statute, (t^) 

In order, therefore, to come to a conclusion upon this point, it is ne- 
cessary to discredit some of the authorities. The dictum in Bulstrode 
is easily set at rest. Because that was in an action upon a bond; and i< 
is true, that the subsequent taking of usurious interest will not (as w( 
shall see hereafter) vitiate the bond whiclf was originally good; and ± 
r *fiQ T f'O'' ^^® ^taking of interest beforehand not incurring the pe 
»- J nalties of the statute, that is positively negatived by a ca» 

within the four following pages of the same book. And considering tba 
Mr. Justice Blackstone's opinion is built upon the custom of discouutiuj 
bills, this custom seems the only obstacle to the conclusion, that th 
taking of interest before the expiration of the term is usurious: of tha 
custom Lord Mansfield thus speaks in a case decided after Lloyd v. Wi] 
liams. " Usage certainly will not protect usury; but it goes a great wa 
to explain a transaction. Upon a nice calculation, it will be found, ths 
the practice of the Bank in discounting bills exceeds the rate of five pt 
cent.; for they take interest upon the whole sum for the whole tinrie tli 
bills run, but only pay part of the money, viz. by deducting the intere 
first; yet this is not usury. ^'(ar) For the discounting of bills, therefor 
there is the sanction of an established custom, which divests them of a 
suspicion of usury. Until the same can be said of private agreement 
they must stand upon a dififerent footing. 

But if the discounting of bills is to aflford an argument for the legali 
r **im 1 °^ receiving interest * before it becomes due; if it is to 1 
I- -• contended that they stand in no need of their mercantile pri'^ 

lege to protect them, but that they rest upon a footing which supports \ 
such contracts; it will follow that such contracts need not be limited 
the instantaneous receipt of one yearns interest; but that, as it signifi 
not whether the money be paid for forbearing^ or for having- Jbrhor 
the interest for ten years forbearance may as lawfully be received at t 
making of the contract, as at the end of each year, (y) The case of Mat 
V. Martindale, has however, put an end to any such argument; at 
having completely shewn that the discounting of bills depends entire 

(») Black. Rep. 793. (w) 3 Wils. 262. 

(x) In Floyer v. Edwarps, Cowp. 

(y) 1'be absurdity of this doctrine will be shown by increasing the number of years* ti 
will be found that the person coming to get a bill discounted for a period exceeding twe 
years, instead of having any thing to receive, will have something to pay. 
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upon its mercantile character, affords a strong proof that the taking of in- 
terest before the term has expired is usurious and illegal. 

In Aprils 1790, Colonel Robert Wood had granted to the plaintiff, Sir 
Charles Marsh, and Henry Deane (since deceased,) annuities to the 
amount of dB500, in consideration of ^£3,500, paid by them to the said 
Robert Wood, which annuities were redeemable on payment of the 
♦original consideration money, and also arrears, costs, charges, p ^ - 

and expenses. In June^ 1792, Colonel Wood applied to L J 

the plaintiff, to negotiate a bill, in order to redeem the annuities; and a 
bill was accordingly drawn by Wood upon Martindale and Co., for 
d65,000, payable to Marsh, Deane and Co., at three years after date. 
This ^5,000 was made up of the purchase-money of the annuities, 
together with the arrears and costs, amounting to d64,250, and £750^ 
for discount for three years, A bond having been given by Mar- 
tindale in lieu of the bill, which he had accepted, and^ an action 
having been brought upon this bond, a verdict was found for the plaintiff 
A motion having then been made to set aside the verdict, the question 
for the opinion of the court was, whether the transaction was usurious? 

On the one hand it was argued, that this transaction could not be with- 
in the statute of Anne; for it was either a common transaction of dis- 
count within the protection of the law, or a purchase of an annuity upon 
terms. And upon the authority of Yeoman v. Barstow, Lutw. 271, {z) 
it was contended, that as there was no loan, the transaction could not 
amount to usury. 

On the other hand, it was insisted, that, although *it is ^ ^g^ -. 
lawful upon the discount of a bill of exchange to take inter- ^ ^ 

est upon the whole amount of the bill at the time when the money is 
advanced, yet that practice must be considered as an exception to the 
general rule of law, and must be confined to transactions upon bills in the 
ordmary course of trade. And a case was supposed in which a bill for 
i6lO,000, at twenty years, was to be discounted; the interest amounting 
to the whole sum, the lender would have nothing to advance, though he 
would be entitled to ^610,000 at the end of the time. 

Lord Alvanley, Chief Justice, in a very elaborate judgment, adverted 
to most of the leading cases upon the subject. And with regard to the 
discounting of bills, his lordship observed, that it must always be a ques- 
tion in such case, whether it be a real discount in the way of trade, or a 
mere loan of money? He said, that in the present case, no man looking 
at the circumstances could entertain a doubt that the transaction was not 
a discount in the way of trade, but was merely employed as the means of 
obtaining more than legal interest: that the court were of opinion, 
that sufficient appeared to shew that the agreement was corrupt in law, 
whatever the intention of the plaintiff might have been. That the bill of 
exchange was given to ^secure a much larger sum than legal ^ ^^^ , 
interest, on the sum that would be due at the end of three years; ^ J 

and that the bond being given in lieu of that bill, was therefoe void. (a) 

In the course of his judgment, Lord Alvanley, adverting to the case 
of Barnes v. Worlich, observed, that variously as it is reported in respect 
of the opinions of particular judges, it seemed to shew, that so early as 
the time- of James the First, and before the present statute of usury, it 

(z) Cited post, section Tiii. (a) Marsh y. Martindale, 3 Bos. and Pul. 154. 

Vol. v.— 2 R 
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was considered that if it were agreed that part of the principal was to 
be retained at the time of the loan, or to be paid before the expiration of 
the t/ear, it would be usury; because the borrower would not have the 
use of the sum upon which the interest was taken for the whole year. 

After so satisfactory a judgment, no doubt can remain as to the ille- 
gality of receiving interest beforehand. And there seems no reason why 
a reservation of the interest at particular periods should assume a privi- 
lege which would not be granted to the premature receipt, where no con- 
tract existed. It is therefore probable that such a distinction would not 
now be admitted, and that in all cases which are not within the scope of 
r *Q4 1 naercantile privilege, a *contract to receive interest before 
L -• the expiration of the term for which the principal is lent 

would be considered as illegal. 



SECTION VIII. 



WHERE GOODS ARE ADVANCED INSTEAD OF MONET. 

By the provision against exorbitant interest upon the loan of goods, &c., 
the statute has guarded against any evasion which mightbe carried on by 
a pretended sale of wares; but which, in reality, would be.no more than 
the furnishing of goods to the buyer at a price beyond their real value, 
to enable him, by selling them for what they would fetch, immediately 
to relieve his necessities. 

This, according to Lord Mansfield, as it presented the easiest and 
most ready way of evading the statutes of usury, was the expedient 
most commonly resorted to. (6) Where such a proceeding has come 
before the courts, they have universally held it usurious. 

Thus, as early as the reign of Queen Elizabeth, it was said, that if one 
r *q«; 1 comes to borrow *money, and the other says he will not 
L J lend him money, but that he will sell him corn, lead, or 

iin, &c., and gives day of payment at a rate which exceeds the rate of 
£10 per cent.f this is usury. And this was stated to be the case of Wicks 
of Gloucestershire. (c) 

So in Cecil v. Sutton and Roundtree, in the Exchequer, where the 
defendants had supplied the plaintiff with goods, in order to enable him 
to negotiate a note, the court granted an injunction, till the amount whici: 
the goods sold for should appear. And in Lord Polwarth v. Cooke, 
where Lord Polwarth had applied to the defendant to obtain ^150, and 
Cooke had given him d660, a gold watch, and a Cremona fiddle; th< 
court ordered an inquiry into what money Lord Polwarth really obtaine< 
by the sale, and upon payment of that sum ordered the securities entered 
into to be given up.(fl?) 

(b) DougL 738. And the practice is still coosttntly resorted to by advertisings mooe^ 
lenders, to persons having only personal security. 

(c) Cited in Reynolds v. Clayton, Moore, 398. 
(rf) Cited 1 Br. Oh. Ca. 150. 
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The two last mentioned cases were cited and relied on in the case of 
Barker r. Vansommer and others. There, the plaintiff who was a stu- 
dent of Wadham College, Oxford, desiring to raise a sum of money 
immediately after his coming of age, applied to Alcan, a Jew, through 
whom he was introduced to James Vansommer *and Paul; ^ ^q- ^ 
and they, upon inquiring into his circumstances, and finding L J 

him entitled to some reversionary property, agreed to let him have silks 
to the amount of de2,224; for which Barker gave a promissory note, paya- 
ble a year after date. Alcan officiated as the adviser of Barker during 
the negotiation, and the silks were delivered to, and sold by, him, on 
Barker's account, for 36799. In the mean time, James Vansommer and 
Paul endorsed the note over to John Vansommer, one of the defendants, 
who had no share in the previous transaction. A bill was afterwards 
brought in the Court of Chancery to compel the defendants to deliver 
up the plaintiff^s note, upon payment of what the silks really produced 
upon sale; and it was contended for the defendants that there was an ab- 
solute sale. But the Lord Chancellor Thurlow said, "I am to inquire 
whether under the mask of trading, this is not a method of lending 
money at an extraordinary rate of interest. There is no doubt that if 
they had talked of this as a loan of money, there woultr' have been an 
end of the case. The question then is only, whether there is any method 
of shewing the court that they meant so, short of their treating of it as 
such in plain language. There is not a doubt, that in this case the trans- 
action ^as*merely for the purpose of raising money, to sup- - ^q- -, 
ply the necessities of this young man. Do they deny L 'J 

knowing the goods were to be sold? I take it therefore as an advance- 
ment of goods, instead of money, to supply his necassities. '\e) 

A transaction of a similar nature was disclosed to the Court of King's 
Bench in the case of Lowe v. Waller, which occurred in the year 1781, 
the year before Barker^s case was decided in the Court of Chancery. 

The defendant Waller had employed one Lemon, a money-broker, to 
raise the sum of ^200. Harris and Stratton, hearing of this, sent their 
broker to Lemon to inquire whether Waller wanted money^ and to say 
that they should advance himdglOO in money ^ and £\00 in goods, but 
that the goods should be choice sorts, and he should not lose by them; 
for he would have them at the warehouse price. Waller accordingly 
went, in company with Lemon, to the warehouse of Harris and Stratton; 
who made an apology for having then no money , but only goods; and de- 
sired the matter to rest for a few days. Upon another application by Wal- 
ler, they told him they could not let him have money; but if he would take 
the *whole in goods, he should have them directly. Wal- - ^ 
ler agreed; and the goods (hosiery ware) were sorted out by L ^° J 
one Strutt, a broker, who was present, and delivered to Waller, who gave 
to Harris and Stratton a bill of exchange for £220. Strutt and Lemon 
then carried the goods to an auctioneer, who sold them for ^6117 2s. Qd, 
The question, whether this transaction was a loan of money for more 
than £5 per cent, under colour of a sale of goods, was left to the jury: 
and they found the contract to be usurious. A rule, however, was ob- 
tained for a new trial, on the ground, that the transaction was not a loan, 
but a sale of goods; and, therefore, though it might be fraudulent, it was 

(e) Barker v. Vansommer, 1 Br. Ch. Cas. 149. 
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not within the meaning of the statute of Queen Anne. But the coi 
heing of opinion that in all these cases, the question is, what is the re 
substance of the transaction, not what is the colour and form, and th 
here there was no other idea than a loan of money, the rule was di 
charged. (/) 

So, if in discounting a bill of exchange, the discounter gives goods 
part, which are taken for above their real value, it is usury. (^) And 
r #qq 1 '^ ^^^ province of the jury to decide, whether, *on the e\ 
L J dence, the diflference of the value, for which the goods we 

taken in the discounting, and the price for which they were sold by tl 
party taking them, is so great as to make it apparent that they were take 
only as a cover for usury. (A) 

And, in a late case, where the defendant had applied to the plaintiff 
discount a bill of exchange for £700, which the plaintiff refused to d< 
except on the following conditions; — that the defendant should take 
banker's cheque for ^6250, a promissory note at two months for £2^ 
12*., and a landscape in imitation of Poussin, to be valued at ^6150, i 
which the defendant acceded; Lord Ellenborough laid down this rul 
"Where a party is compelled to take goods in discounting a bill of e: 
change,! think a presumption arises that the transaction is usurious. T 
rebut this presumption, evidence should be given of the value of th 
goods by the person who sues on the bill. In the present case, I mui 
require such evidence to be adduced; and I wish it may be understooc 
that in similar cases, this is the rule by which I shall be governed for tl: 
r *100 1 future. When a man goes to get a bill discounted, *his ol 
L J ject is to procure cash, not to encumber himself with good! 

Therefore, if goods are forced upon him, I must have proof that the 
were estimated at a sum for which he could render them available upo 
a re-sale, not at what might possibly be a fair price to charge to a pu 
chaser who stood in need of them.''(i) 

But, upon a subsequent occasion, his lordship made a distinction b( 
tween cases like that just mentioned, and a case where it appeared thai 
upon the discounter's offering to give goods in part, the person applyin 
readily acceded to it, saying, that he thought he could make a profit b 
the transaction. <^Upon this evidence," his Lordship observed, "w 
must rather presume that the goods were charged beneath their tru 
value; and it lies upon the person applying to prove the contrary, if h 
would impeach the discounter's title to the bill on the score of usury."(/ 

In all these cases it will be seen that the object, with which the perso 
taking the goods entered into the transaction, was the immediate mean 
of supplying his wants; and that the sale adopted was only colourable 
r *101 1 '^^^y *^° "°^ therefore, apply to the sale of goods in th 
L J common course of trade, where no such object is professed 

even though it should afterwards happen that the buyer disposes of then 
for a less sum than he gave.(/) Neither, as we have already seen witl 
regard to annuities for years, will the mere inequality of price, in itsell 

(/) Lowe ▼. Waller, Dougl. 736. 

(sr) Pratt V. WiUey, 1 Esp. N, P. C, 40. 

(A) Rich V. Topping. Per Lord Kenyon, I Esp. N. P. C. 176. 

(t) Davis ▼. Hardacre, 2 Camp. N. P. C. 375. 

(k) Coombe v. Miles, 2 Camp. N. P. C. 553. 

(/; Duke of Ancaster ▼. Pickett, cited 1 Brown, C. C. 151. 
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make the contract usurious, where there is no intention of loan of for* 
bearance.(m) 

Therefore, where the defendant was indicted for purchasing lands of a 
free-school at £20 per annum, which were worth ^660, the court agreed 
that it was neither usury nor any other offence. (w) 

And where a man sold a lease of premises to another upon an agree- 
ment, that in fifteen months he should re-purchase the lease at an ad- 
vanced price, Lord Chief Justice Gibbs told the jury, that though this 
was a suspicious circumstance, it was not usurious, unless the parties 
intended a loan. For if it were intended as a sale, it would be valid.(o) 

Before I quit this subject, it will be proper *to mention a j- 9,^1^.0 t 
case, which not only militates against all the other decisions, ^ -* 

but assigns to money the mere properties of ordinary goods, without any 
reference to its use, as a circulating medium. 

The plaintiff declared in assumpsit upon a special contract; — That the 
plaintiff on the 3d oi June, 1696, was possessed of certain pieces of Aam- 
mered silver moneys the coin of this realm, amounting to the sum of 
J6300 English money, and that on the day and year aforesaid, in con- 
sideration that the plaintiff would pay to the defendant the aforesaid 
money, the defendant undertook to pay to the plaintiff £300 in new 
milled(p) silver English money, together with £4 lOs. for every hun- 
dred, amounting to £13 10^. of the said new milled money by way of 
interest, at the end of eight months after the said payment. And the 
breach was stated accordingly. The second count stated, that the said 
defendant afterwards, on the 10th day of February, 1696, was indebted 
to the plaintiff in £313 10^., in lawful English money, for divers other 
pieces of old hammered silver money, the coin of this realm, before then 
sold *and delivered; and being so indebted he undertook to ^ ^ -. 

pay the said £313 10*. when he should be requested. There L J 

were common money counts for £300, and the general issue was pleaded; 
upon which a verdict was found for the plaintiff. 

And after several arguments by counsel, and great consideration by the 
court for the space of two terms, judgment was given by the whole court 
for the plaintiff, in Trinity term, 1 Ann. 1702. For it did not neces- 
sarily appear that the contract was usurious; and, therefore, as the jury 
had found the assumpsit, they would not intend usury. And Justice 
Powell said, that the consideration here was qu^d prsed. quer. solverit 
prsed. def. prxd, £300. So there was no loan; and without that, there 
could be no usury. And as the jury had not found a loan, they would 
not intend one. And he added, and (as the reporter thinks,) Justice 
Blencowe agreed, that if a man has a great occasion for guineas, and can 
make great advantage of them, and for this he gives money for them 
beyond their value, this is not usury. (§') 

From this case, it is manifest that the most ^excessive r »|Q4 -i 
usury might by such means- be carried on, while " the great L J 

occasion'' of the buyer is to be completely a matter for his o,wn deter- 

(m) Murray v. Harding, 3 Wils. 395. 

(») The King v. Evans, 1 Keb. 242. 

(0) Doe V. Metcalf, Holt's N. P. C. 295. 

(p) Milled money means nothing more than coined money. Leach, Cr. O. 708. 

\q) Yeoman v. Barstow, Lutv7. 271. Vide the King v. De Yonge, 14 East Rep. 402, 

d 5 4& 6 E. 6, c. 19, and 51 G. 3, c. 127, and 52 G. 3, c. 50. 

2 r2 
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mination, without any interference on the part of the courts of law 
But in the case of Marsh v. Martindale, Lord Alvanley, Chief Justice 
observed of this case, <^I roust say I do not quite understand it, noi 
should I have concurred in the judgment there given. I think it migh 
have been inferred that the transaction was a colour for taking more thai 
legal interest/^ 



SECTION IX. 

WHERE STOCK IS TRANSFERRED. 

The temporary transfer of stock in the public funds is an engine o 
usury not unfrequently resorted to. 

The cases upon this point, though by no means numerous, are no 
perfectly in harmony. However, it seems agreed, that the mere loan o 
stock is not usurious, nor the payment of the dividends in the mean time 
r *iO'i 1 ^^^^ though they exceed the legal rate of interest;(r) bu 
L -^ *that usury can only attach to the proceeding, where th< 

party traiisferring receives, or is likely to receive, more than the lega 
rate, and cannot by possibility receive less. 

The earliest case that occurs upon this subject is the case of Moore v 
Battie, which is as follows: 

The defendant, Dr. Battie, lent the plaintifi several sums of mone] 
upon mortgage, and the plaintiff having occasion for more, the defendan 
advanced him d£l,000 in the following manner: by selling out iJl,000 
South-Sea annuities, which at that time were under par, and sold at i 
loss of £1Q upon the whole, and paying him the money for which the] 
sold, took a mortgage for the whole ^6 1,000, bX.£5 per cent, interest, witl 
covenant to reduce the interest to £4 pei* cent, if paid within such s 
time. He afterwards advanced the plaintiff ^fi 1,400 more in the sami 
manner, by sale of so much South-Sea annuities; which were then als( 
under par, and sold at the loss of ^62 67 15^. upon the whole; and too] 
a mortgage for d61,400 at £5 per cent, interest, with a power for Moor 
to reinstate the £1,400 at any time within two years, which was not done 
A bill was brought by the defendant to foreclose; and Moore in his an 
swer admitted the mortgages, and submitted in general to pay wha 
r *106 1 *was due. The Master, in taking the account, considerec 
•- -^ those sums as ^61,000 and d61,400, and computed interest upoi 

them accordingly. The plaintiff paid the principal, interest, and costs 
and then brought this bill, inter alia, to be paid the several sums of £7( 
and £267 I5s, and interest, insisting, that he ought not to have beei 
charged with them in the account. The defendant pleaded the proceed 
ings under the decree in bar; and two questions being raised, 1st, whethe 
it was usury? and 2dly, whether the Court would relieve? Sir Rober 
Henley, Lord Keeper, said, *« As to the first, I am clear of opinion it i 
a shift within the statute. The plaintiff had but £924 instead of d81,00< 

(r) Per Lord Kenyon, in Tate ▼. Wellings, 3 T. R. 537. 
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in the one case, and £1,132 5s. instead of J8l,4p0 in the other. He has paid 
as much interest as is equal to £5 per cent, for d£l,000, and dSl,400, which 
is more than the statute allows, being more than £5 per cent, for the 
money he received. Suppose stocks at £75 percent.; if a person takes 
,at par, he pays £6 5s. per cent. The case of the £1,400 is not dis- 
tinguishable from the other. Not so on the footing of a risk; for defen- 
dant took interest for £1,400, though, in fact, the plaintiff received but 
£1,132 5*." His Lordship, therefore, decreed payment.(*) 

•Now independent of any consideration of the power ^ ^-^- -. 
which was given to the borrower of replacing the stock, and ^ -^ 

so of defeating the excess interest,(/) it appears that the lender, in this 
case, was subject to some loss, whether the stock were replaced within 
two years, it might have been replaced for less money than it had been 
sold for; if they rose after the two years had expired, the money paid 
to him would not have enabled him to purchase as much stock as he origi- 
nally had. 

If this be so, it will be difficult to reconcile this case with the cases of 
Tate V. Wellings, and Pike v. Ledwell, which have subsequently been 
decided. 

The first of these was an action on a bond, dated the 24th of March, 
1786, in the penalty of £1,550 6s. to which the defendant pleaded usury. 
And it appeared in evidence that the defendant had applied to one T. 
Wellings (to whom the plaintiff was executor) to advance him a sum of 
money, which the testator consented to do, upon the defendant's promis- 
ing to him the same interest that he had received in the short annuities, 
viz. 8i per cent.; it was therefore settled that the money should 
be •raised by the sale of short annuities, to the amount r #ifXQ -i 
of £912 12^. 6d., which the defendant was to replace L -* 

in the same stock by the 1st of September, 1785; but if it were not re- 
placed by that time, he was then to repay that sum on the 1st of January, 
1786, and in the meantime to pay such interest as the stock would have 
produced. There was no actual transfer of the short annuities to the 
defendant himself; but the stock was really sold to some other person, 
and the defendant received the produce of it the same day. Lord Ken- 
yon left it to the jury to say, whether it were intended as a bond fide 
loan of stock; or as a loan of money, and the present device a mere co- 
lour for receiving more than legal interest; they found that it was a fair 
and honest loan of stock, and gave the plaintiff a verdict. A rule for a 
new trial was obtained; upon shewing cause against which it was urged, 
that the defendant having it in his power to replace the stock any time 
before September, 1785, during which interval the testator ran the risk 
of the stocks falling, and the defendant's replacing it upon such a fall; 
and that the testator was only to receive what he would have received 
in case he had not sold his stock. In support of the rul^ it was contend- 
ed, that though a contract for the loan of stock, to be replaced in stock 
at all events, be *legal, yet as there was an alternative to ^ ^- ^^ -. 
replace it, on a given day, or to repay it in money, with ^ J 

more than lawful interest, it was usury. The court, however, thought 
otherwise: and as the jury had negatived the colour for usury, they 

(t) Moore ▼. Battle, Amb. 371. (f) Ante, sect viii. 
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thought themselves bound to consider it a fair transaction, and accoi 
ingly discharged the rule.(?«) 

And in Pike v. Ledwell, when the defendant was possessed of £400 

the three /?er cent, consols, and it was agreed that in consideration that t 

plaintiff would lend to the defendant £160 from the fifth of Afey, 18( 

to the eleventh of February y 1804, the defendant would, within sev 

days after the lllh of February, 1804, transfer to the plaintiff the si 

of £400 three per cent, consols, or pay such sum of money as the £4 

would produce on the 11th of February, in case it were sold. It ts 

proved that the value of the £400 stock when the agreement was ma 

was £240, and at the time of the action brought £225, It was contend 

that this was usury, for as the stock was worth £240, and the plaint 

had only paid £160, he had gained £80 by his bargain, and the dividen* 

in the mean time; that it might be said there was a contingency, becau 

r *1 10 1 ^^® VhvQQ per cents. *might fall to 20 or ^Oper cent,; butth 

*- ^ this was an impossible supposition. But Lord Ellenbrouj 

said, that whatever remedy the defendant might have in equity, on tl 

ground of this being a catching bargain, he had none at law; that conti 

gency in the thing purchased was incompatible with the idea of usury, 

which the principal must always be certain. It was admitted, that if tl 

stock, when transferred to the plaintiff, would be worth but £1 60, it wou 

not be usury; and though it was very improbable that the stock would suff 

that most extraordinary depreciation, still it was within the reach of po 

sibility. He could not therefore say that there was not some contingent 

in the transaction, and he was consequently of opinion that the contra 

was not usurious. (v) 

r *l 11 1 *^^ ^® ^^ ^^ ^® observed that Mr. Justice Ashhurst, i 
^ ^ describing the transaction in Tate v. Wellings, used thes 

words « The agreement was that the defendant should have the use \ 
the money, which was the produce of the stock, paying the same int 
rest which the stock would have produced, with liberty to replace XY 
stock on a certain day, till which time the lender was to run the risk < 
the fall of the stocks; but he stipulated, that if it were not replaced b 
that time, he would not run that risk any longer, but would be repaid tl: 
sum advanced at all events. And from this contract he derived r 
advantage; for he was only to receive in the mean time the same intere: 
which the stock would have produced, (tw) 

Now in the case of Moore v. Battie, a similar risk was to be encour 
r *112 1 ^^^®^J ^^^^ ^^^^ difference; *that, in the one case, the mone 
"- -^ to be repaid was the money actually received, whereas i 

<«) Tate ▼ Wellings, 3 Term Rep. 531. 

(v) Pike V. Ledwell, 5 Esp. N. P. C. 164. In this case, the doctrine of contingency 
carried farther than it has ever before been carried; and an accident barely within the verj 
of possibility is made as effective as one that may probably occur. In Chesterfield v. Jai 
sen, Mr. Justice Burnett observed that the slightness or reality of the risk seems to be tl 
only rule directing the judgment of the court; and that if a bond were payable in case or 
out of twenty ships, bound from Newcastle to London, arrived safe, that would be a coi 
tingency for which the statute would be too hard; so if a contract were made, if the pack* 
should return to Dover from Calais at a season of the year in which there is no danger, 
Vez. 143. And surely the loss of twenty ships between Newcastle and London, or the loi 
of the packet between Dover and Calais in fair weather, would be a matter of less surprie 
than the fall of the stocks to 20 or 30 per cent. See Clayton's case, and the other case 
upon this subject, collected ante, sect. iii. But whether or no this be too great an extensio 
of the principle, the principle itself will remain unimpaired. 

{w) Maddock v.Rumball, 8 East, Rep. 304. And see Clark v. Giraud, I Madd. Rep. 51 ] 
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the other it was only the nominal value. But this will not necessarily 
he an advantage to the lender; because stock may be, and frequently is, 
above its nominal value; so that it seems indifferent of which of the two 
sums is taken. It will not, therefore, be too much to suppose, that Moore 
V. Battle is over-ruled by Tate v. Wellings. 

In another case, the plaintiff declared upon a bond, dated the 19th of iV^- 
vembeTf 1803, for J&972 9^., and upon a plea of usury, it appeared, that 
the defendant had been indebted to the plaintiS in £486 4^. Sd,^ for which 
the plaintiff had sued him; but being unable to pay it, he agreed, that in 
consideration the plaintiff would forbear his action till the 19th of Novem- 
ber ^ 1804, upon the defendant's giving him a bond to transfer to the 
plaintiff on the Iflth of November^ 1804, so much stock as £486 4*. 6d. 
would purchase at the then present day's price, which would amount to 
£908 16^. Id,., together with such interest as the same would have 
produced as such stock in the mean time. Lord Ellenborough having 
left it to the jury to say whether this were a fair transaction, or a mere 
colour for usury, they found for the plaintiff. *And on a p ^,-o -i 
motion for a new trial, the court agreed that this was not •- -* 

usury ; as the amount of the sum to be paid by the defendant depended 
upon a contingency: and if the stocks had fallen in the mean time, the 
plaintiff might have received less than his principal and interest would 
have amounted to. That this was no more usury than an agreement to 
replace stock lent; which, though once contended to be usurious, if more 
than the principal and legal interest were thereby obtained, had been 
long settled to be legal. If, indeed, this had been a mere colour for usu- 
ry, it would not have availed ; but that was negatived by the jury, and 
nothing appeared to impeach the fairness of the transaction. And they 
also held that it was not within the stock-jobbing acts.(a7) 

But in a late case, where there was a contract for the repayment of a 
debt, or at the option qf the creditor to transfer so much stock as the 
amount of the debt would have produced on the day it was payable, the 
Court of Chancery held this to be usury. For the principal and inte- 
rest being secured, the creditor might take the opportunity of a rise in 
the stocks to make his election: and by electing to *have it p *ii4 i 
transferred at such a rise, he would be sure to be a gainer, •- ^ 

while it was impossible that he could ever sustain any loss. (^) 

With regard, therefore, to contracts to replace stock at a future day, 
according to the then state of the market, it is clear that if the lender 
be not certain whether by the stock's being replaced at the given day he 
shall be a loser or gainer, any gain which he may obtain by the replacing 
will not taint the agreement with usury; but if, on the other hand, he 
so made the agreement that he is secure from loss, and has a chance of 
gain, this, by taking away the contingency, deprives the transaction ot 
its legality. 

And where the exact value of the stock to be sold or replaced has been 
previously estimated by the parties, so that all is certain, and nothing 
contingent, the transaction will be usurious. 

Thus, in an ejectment to recover possession of mortgaged premises, 
it appeared that the mortgage was made upon a selling of stock. The 
mortgagor had applied for money to the mortgagee, who told him that 

(x) Maddock ▼. Rumball, 8 East, Rep. 304. 

(^3 Barnard ▼. foung, 17 Yes.jun. 44. And see Forrest ▼. Elwes, 4 Yes. jun. 492. 
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all his money was in the funds, and that to sell out stock at that time woul 
r *i t; "1 ^® * considerable loss, stock ♦then standing at 73; but thj 
L J if he would take it at 75, he should have the sum he wanted 

The morgagee consented to this, and received i6 1,500 in stock valued i 
75; this he sold the same day, when the current price of stock was 12i 
by which he lost between jg50 and dBGO. Upon proof of these fact 
Lord Kenyon held the transaction usurious, and nonsuited the plaintiff.(5 

So, in Boldero and another v. Jackson, (a) where the plaintiffs ha 
made advances to the defendant, and credited them with ^25,000 at 
time when the three per cents, were at 50; in consideration of whicl 
afterwards, in October, when the three per cents, were at 51i, he ui 
dertook to purchase the sum of ^650,000 in their names, and to accoui 
for the dividends therein from Midsummer day then last, it was allowe 
on all hands that this was usury. 

So, it seems, what are called continuation contracts are usurious. 

One Pidding being indebted to Roberts and another, who were stocl 
brokers, to the amount of 568,237 105.,they proposed to him tocontini 
the loan of this money till the 10th of January/ following, on hispledj 
r *1I6 1 ^"8 i610,000 ^omnium with them, on which they were 1 
^ J advance an instalment of ^61,000 on the 15th of Decembe\ 

and which they were to return on the 10th oi January, at three-eightl 
higher than the price on the 15th of December. He agreed to the pr 
posal, and it was carried into effect. He accordingly, on the 10th of Jm 
tiflry, upon receiving back his scrip receipts for the dS10,000 omniur 
gave them a cheque for ^9,275, which was duly paid. This total w 
composed of ^£8,237 10^., the original debt; the £1,000 instalment; ar 
£^1 \Qs. for the three-eighths; whicfi last sum is more than at the ra 
of £5 per cent, per annum for the money forborn. The credit of Pi< 
ding was, however, somewhat shaken upon cross-examination, and i 
very satisfactory account was given of the nature of a continuation coi 
tract. Lord Ellenborough said, that, as far as could be discerned fro: 
the evidence, there was no contingency in the transaction; and whethi 
the market rose or fell, the lender must have recovered his principal, t 
gether with the advance upon the price of the omnium. If so, whei 
that advance is above the legal rate of interest, the transaction is undouh 
edly usurious; and in this case, if the jury believed the witness, the 
must find for the plaintiff. His Lordship then pointed out some impr 
r #117 1 labilities in Pidding's *testimony ; and the jury found for tl 
L ^^' J defendants. (A) 



SECTION X. 

WHERE SOMETHING BESIDES INTEREST, PAID AS SUCH, IS TO BE ALLOW! 

FOR THE LOAN. 

It signifies not in what shape the profit upon the money lent is to a 

(z) Doe d. Davidson ▼. Barnard, 1 Esp. N. P. C. 11. 

(a) 11 East's Rep. 612. 

(6) Smedley, qui tanty v. Roberts and another, 2 Camp. 607. 
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crue; it is sufficient that such profit should exceed the legal rate, in order 
to bring the transaction within the statute. 

As, according to a case mentioned in Sheppard's "Touchstone/' if a 
man desire to borrow of me ^6100 for a year, and I am content to let 
him have it for legal interest, but withal compel him to take a lease of 
me of a house at £60 rent, which in truth is not worth £30, this con- 
tract is usurious, (c) 

Therefore, where a bankrupt, having borrowed a sum of money of the 
defendant for one quarter of a year, had agreed to give legal interest to 
the defendant for every J^lOO; and ^having deposited some p *^^o n 
silk with him as a security, agreed further to give him an I- ^ 

additional sum, as for the use of his warehouse : — the question was 
•whether the contract was usurious? — and the jury having found that it 
was not usury, Lord Holt, Chief Justice, thought that the verdict was 
wrong, (fl?) 

So where an information stated, that the defendant, by way of corrupt 
bargain made between him and one Edward Hayns, received of John 
Hayns, the administrator of the said Edward, ^65; viz. for the use and 
occupation of a house in Clerkenwell, in the county of Middlesex, from 
Midsummer, 14 Jac. 1, to Michaelmas, 14 Jac. 1, J8l5, and for the 
forbearance of jei,000 from the 16th oiJipril, 1,614, for six months then 
following, £50; whereas the said house was really worth h\iX. £20 per 
annum, the jury found for the plaintiff, (c) 

And where the borrower appointed the lender receiver of his rents, 
with a pretended salary, which appointment was in fact only used as a 
means of paying him exorbitant interest, no question was raised as to 
this being usurious, (y) 

And in like manner, an agreement by the * borrower to p «nQ i 
allow the lender a salary as a clerk in his brewery, which ^ -* 

would yield him more than £5 per cent, on his money, it not being in- 
tended that he should perform any services, was admitted to be corrupt 
and illegal. (^) 

In all such cases, therefore, it is a mere question of fact for the jury, 
whether the contract was made fairly and honestly, or whether it was in- 
tended merely as a cldik for usury. 



SECTION XL 

WHERE AN EXTRA SUM IS TO BE PAID FOR BROiCERAGE, &C. 

Where a broker or agent advances money for his principal, he may 
lawfully take an extra sum or allowance for his trouble and attention, in 
addition to the legal interest on the money advanced. 

(c) Sauncler's case, Shep. Touch. 62. 
\d) Le Blanc v. Harrison, Holt's Rep. 706. 
(e) Bedo ▼. Sanderson, Cro. Jac. 440. 
(/) Scott, qui tarn, v. Brest, 2 T. R. 238. 
l^) Wright v. Wheeler, 1 Camp. 165, n. 
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What this sum shall be must be altogether a question for the jury, c 
pending upon the peculiar circumstances of the case, the degree of troul 
incurred, and the particular custom of trade. And unless the jury fi 
r *iQn 1 ^^^^ ^^® ^commission was a cover for usury, the Court cs 
L -' not intend that it is so, if it appear that there really was ai 

substantive trouble upon which a compensation might be claime 
For, according to the language of Lord Ellenborough, the Court has 
scales nice enough to balance the trouble imposed upon the party; a 
without some proof to the contrary, the compensation must be taken 
be a fair one. All commission, where a loan of money exists, must 
ascribed to, and considered as, an excess beyond legal interest; unless as : 
as it is ascribable to trouble and expense bond fide incurred, in the coui 
of the business transacted by the persons to whom such commission 
paid; but whether any thing, and how much, is justly ascribable to tl 
latter account, is always a question for the jury. (A) 

Therefore, where there was an indenture assigning to Ji. a contn 
for the purchase of timber, upon certain trusts for securing to himself c 
of the proceeds the repayment of the purchase money advanced by hii 
and also a certain balance before due to him, together with interest thej 
on at £6 per cent, up to the time of payment, and also the further su 
1 ^^ *£200 as and for a reasonable compensation for the troul 
L J and costs which he might be at in the transaction: in an i 

tion in which this indenture came before the jury, all. questions of ft 
were disposed of; but it was reserved as a question of law whether tl 
indenture was usurious upon the face of it. The Court of King^s Ben 
thought that the £200 was not necessarily to be intended as usurioi 
and if the defendant meant to insist that it was meant not as a payme 
for trouble, but as a colour for usury, that should have been left to t 
jury. The jury had not found that it was colourable or excessive, ai 
therefore, upon the face of the deed, the court could not say that 

was. (i) 

So, in Harris v. Boston, (Ar) where the plaintiffs were seed factors, ai 
bought large quantities of rape seed from the defendant; they ad vane 
the money for these purchases, for which they charged the legal rate 
£5 per cent,<, and in addition to that it was agreed that they should hav< 
commission of 24 per cent upon all the seed purchased. In an acti 
for the amount, usury was set up as a defence; and many witnesses swo 
r # 90 1 ^^^^ ^^ highest ^commission they had ever known tak 
L J upon such purchases was one shilling a quarter^ which, 

the current price of rape seed, amounted exactly to ouq per cent. Lo 
Ellenborough said, ** It will first be a question of fact, whether the coi 
mission of 2 J percent, exceeds what can be fairly and reasonably referr 
to the plaintiffs' trouble and rfsk in making these purchases. If it do< 
then, by an inference of law, it must be ascribed to the advance and f( 
bearance of the money, and the contract is usurious. If the plainti 
would have duly made the purchases for one per cent, but charge £S 
besides legal interest, where they advance the money j this commissi 
must be considered an expedient for enhancing the rate of interest beyo 

(A) In Palmer y. Baker, 1 Maule and Selw. 66 ; and Carstairs ▼. Stein, 4 Maule i 
Selw. 192. 
(») Palmer V. Baker, 1 Maule and Selw. 56, 
\k) 2 Camp. 348. 
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£5 per cent, and is a mere colour for usury." The jury, however, found 
a verdict for the plaintiffs. 



SECTION XII. 

FOR DISCOUNTING AND NEGOTIATING BILLS. 

As for acts of general agency when money is advanced by the agent, 
SO for the discounting and negotiating of bills of exchange, the law, under 
certain restrictions, allows a reasonable *commission as a re- p ^ ^ 

compense for trouble, and a re-imbursement for expense. I- ' -I 

In what cases such commission may be claimed must now be the ob- 
ject of our inquiry. And upon the strictest consideration of the decided 
cases, it will be found, that commission may be lawfully claimed upon 
four different transactions, where bills of exchange or promissory notes 
are concerned. These are, first, in the discounting; secondly, in the 
acceptance; thirdly, in the remittance; and, fourthly, in the return of a 
foreign bill by a party, when it is protested for non-acceptance, or non- 
payment. 

1. The mere act of discounting bills of exchange at the rate of £5 per 
cent., and thus instantly receiving the interest, is not, as we havfe before 
seen, an act of usury. (/) 

Yet to have reserved more than the legal interest would formerly have 
subjected the discounter to the penalties of the statute ;(w) a rule which 
excluded all remuneration for trouble and inconvenience. The strictness 
of this rule has, however, been relaxed in favour of mercantile transac- 
tions; and though, generally speaking, there can be no doubt that if a 
*person takes more than ^65 joer cent, ior merely discount- ^ ^-toA i 
ing a bill he is guilty of usury,(n) yet the courts have al- •■ J 

lowed a compensation for incidental expenses, over and above the lawful 
interest; provided such compensation be reasonable, and warranted by 
the custom of merchants, and do not appear to be used as a mere cloak 
to conceal usury. Therefore where it had been held to be usury for 
country bankers to take more than £S per cent, on inland bills, payable 
at another place, the court were unanimously of opinion that extra 
charges might be allowed, though they amounted to more than £5 per 
cent,, if they were fair and reasonable, and not meant as a colour for 
usury.(o) And this doctrine was again recognized in two Nisi prius 
cases; the one before the Lord Chief Baron Eyre on the circuit, and the 
other before Mr. Justice Buller at the sittings at Westminster,{p) 

Of the first case there is no account; but the latter was an action upon 
the statute of usury against the defendant, who was a country banker, 
living at Sudbury, It appeared on the trial, that the practice of the 
bankers was *to discount bills ^n London for various corres- r mgc 
pondents at Sudbury, for which they had £5 per cent, for •- ' 

(/) Ante, section vii. (m) Peachy v. Ofibaldiston, 7 Mod. 353. 

(n) Massa ▼. Dauling, Str. 1243. 

(o) Benson v. Parry, at Hereford, cited 2 T. H. 52. 

( p) Per Buller, J., in Auriol ▼. Thomas, 2 T. R. 52. 

Vol. v.— 2 S 
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the time the bills had to run; and they had also 5s. per cent, on the gross 
sum, without any reference to the time which the bills had to run: this 
commission had been taken by the defendant on the bills in question, 
and the jury found a verdict for the defendant, under the judge's di- 
rection. (§') 

When the discounter, instead of money, gives the indorser other billsy 
or notes, which have time to run, and he makes no rebate for this, he is 
guilty of usury. 

In an action upon the statute, it appeared, that the defendants were 
bankers at Portsmouth, and that on the 21st of December, 1792, 
Thomas Knott, the servant of a Mrs. Stewart, drew a bill for je600 on 
SedJey, her agent in London. 

The bill was payable to the defendants, or order, thirty days after date, 
and immediately after it was drawn it was taken to the defendants, who 
gave their note for ^600, papable three days after sight in London. 
For this the defendants received a discount of j85 jE7er cen^., calculated 
on the thirty days the bill had to run, but making no deduction on ac- 
r *l2fi 1 count of *the three days the note had to run after sight, or 
L -• of the three days grace which the bankers took thereon. 

Knott, on cross-examination, admitted that the money to be received on 
the draft was intended to be remitted to London, but swore that no 
money was offered to him by the defendants, but that they gave him the 
note at three days sight, without asking any questions as to the mode in 
which he would be paid the money. All the other transactions between 
the parties were of the like nature; and another witness proved that these 
notes, payable at three days sight, were discounted when they arrived 
in London. Lord Kenyon said he was clearly of opinion that this was 
an usurious contract, whether the person discounting the bill chose to 
receive a note or money. If Mrs. Stewart chose to have a note paya- 
ble in town, the defendants should not have taken interest for the time 
the note had to run, but should compute his interest from the time it was 
payable; and on Mr. Lubbock, the banker, (who was on the jury,) saying, 
that whenever he sent a bill to Bristol, the drawee sent a bill on Londorh 
payable at thirty days after date, his Lordship said, that the law in this 
case was clear, and that no usage whatever could control it. On this the 
parties compromised the cause, and agreed to withdraw a juror; which 
r *127 1 ^^^'^^j Lord Kenyon said, ** Now the cause is over, I must 
^ -• say one word for myself. I am most clearly of opinion that 

this is usury. Whether the party consented or not can make no difference. 
She was entitled to receive in money the amount of the bill, after deduct- 
ing the interest for the time it had to run. The defendants could not 
give a note payable in six days without deducting from the discount the 
interest for those six days. There may be cases where a country banker 
may be entitled to receive more than £5 per cent.; such was the case of 
the Sudbury bank,(?') which came on in this place some years ago, and 
in which my opinion concurred with that of the jury. But all men, law- 
yers or not lawyers, must agree on this case, because here was a second 
discount paid on the notes. The case is so clear, that no two men in the 
profession can entertain different opinions on it.''(*) 

iq) Winch, qtd tarn, v. Fenn, sit. after H. 1786. B, R. 2 T. R. 52. note(c.) 

(r) Winch, gut /am, v. Fenn, ante, 125. 

(«) Matthews, qui tarn, ▼. Griffiths and others, Feake's N. P. C. 200. 
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And according to a manuscript note of this case. Lord Eenyon, in the 
coarse of his opinion^ used the following expressions: " Where a party 
takes £5 per cent, discount cls for ready *monei/y and yet ^ »,2« i 
does not pay ready money, but bills payable at a future day, L J . 

though both parties consent to this transaction, and though it may be for 
the convenience of both, I am clear that it is usury/' And " This is 
an offence against the statute of usury, for taking £5 per cent, for that 
which was not money at the time, and which was incapable of being con- 
verted into money's worth up to the extent for which the discount was 
taken. ''(/) 

Three years afterwards, Lord Kenyon, adverting to this case, said, 
that "he knew his opinion had been questioned by mercantile men; but after 
all the consideration he had been able to give to the case, he thought 
it was rightly decided, (t^) 

Shortly after this Lord Kenyon's opinion was canvassed in the Court 
of Common Pleasj in a case of discount and remittance, which came 
before the judges on a motion for a new trial . The cause had been tried 
before the Lord Chief Justice Eyre, when the following facts appeared. 
Sir Benjamin Hammett, the plaintiff, being a country banker, discount- 
ed bills at four months for one Haviland, and took the whole interest for 
the time they had to run. *Haviland, on being asked how ^ ^. ^ 
he would have the money, directed part to be carried to his L J 

account, part to be paid in cash, and part by bills on London, some at 
threcy some at seven, and some at thirty days sight. Nothing was 
charged by the plaintiff for commission, postage, stamps, &c. This being 
an action on a bond given to secure the payment of the original bills, the 
defendant had pleaded the statute of usury. The Chief Justice told the 
jury, that the charge of usury rested wholly on the plaintiff's having 
made no rebate of interest on the bills, which had a long time to run; that 
they appeared to be in the nature of a remittance of the borrower's money 
to Ltondon; and that if the plaintiff had not taken more than a reasona- 
able compensation for his trouble, unless indeed the mode of payment 
had been made a term on which alone the bills would be discounted, it 
was not usury: that as to the bills of a short date, there appeared to him 
to be very little doubt, that if the bills had borne a very long date, it 
would have been strong evidence of a device to elude the statute; but 
that the biils at thirty days seemed to be of a middle kind; and that it 
was for them to draw the line. The jury found a verdict for the plain- 
tiff. But on its being suggested that Lord Keny^on, in Matthews v. 
Griffiths, had delivered *an opinion decidedly contrary to p ^- qq -i 
the verdict then given, Eyre, Chief Justice, ordered exe- ^ ^ 

cution to be stayed, in order to give the defendant an opportunity of 
applying for a new trial. Accordingly upon a rule's being obtained, 
counsel were heard on each side; but the court were unanimously of opi- 
nion that the question had been rightly left to the jury, and therefore the 
rule was discharged.(v) 

In adverting to the case of Matthews v. Griffiths with reference to the 
one before him, Chief Justice Eyre proceeds to say: "The authority 
of a case said to have been determined at nisi prizes has been very pro- 



(f) 1 Bob. and Pal. 163, note (a.) 

(u) In Maddock ▼. Hammett, 7 TergKep. 186. 

(v) Sii* B. Hammett ▼. Sir W. Yea, 1 Bos. and Pul. 144. 
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perly pressed upon us in the argument. Certainly the opinions of the 
judge, who is said to hare decided that case, are at all times entitled to 
the highest respect from me, and from every judge in Westminster-hall; 
and I never will hastily decide against the advised opinion of that great 
lawyer. But in my apprehension we are here debating no question of 
law; we are examining the evidence of a mere matter of fact, on an in- 
quiry into a transaction between a banker and his customer. According 
to the letter of that case, as it has been reported to us, it was said, 
r ^l*?! 1 *^^^^ unless the payment is made in ready money, the trans- 
L J action is usurious; this would at once put an end to the bank- 

er's business. On the whole of the case, I see no sufficient ground to say 
that the verdict is wrong. I thought the transaction so far doubtful at 
the trial, that I wished the jury to consider, whether the giving these 
bills on London was not a mere cover for an usurious contract. I said, 
that if the bills were drawn at a longer date than is usual in the 
course of business, it ought to be construed as a device: they were the 
best judges; and they thought there was no device: had they deter- 
mined the other way, I should not have quarrelled with their verdict; 
but I think there is no sufficient reason for granting a new trial." 

From this case, therefore, it would appear, that if the profit gained 
by the discounter by the time which the bill has to run do not exceed 
a reasonable compensation or commission, it will be no more usury 
than if he had absolutely paid the value of the bill to the holder, de- 
ducting only the lawful interest, and the fair remuneration for his 
trouble. But it follows, that the time which the bill has to run must be 
no.longer than will afford a reasonable compensation; for if it be for any 
r *i <?2 1 considerable *space, it will clearly be usurious. What limit 
L -J is to be put to this time does not clearly appear: but must, 

according to Hammett v. Yea, be left to the jury's determination upon 
the particular facts of the case.(t^) # 

Though, however, the law allows a reasonable compensation for the 
discounting of bills, and notes, yet it seems that this is only on the ground 
of the discounter's being put to trouble and expense in keeping up the 
establishment necessary for carrying on a practice convenient, and indeed 
necessary, to the facilitating of mercantile arrangements. Therefore, 
where A, not being a hanker^ had charged a commission of 7^. Qd, 
per cent, for discounting bills; and no evidence was given of his being 
put to expense, or to any considerable degree of trouble in these transac- 
tions, Lord Ellenborough, Chief Justice, was of opinion, that the defend- 
ant had been guilty of usury. The jury, however, found a verdict for 
the defendant. Upon an application for a new trial, the court seemed 
strongly of opinion, that there ought to have been a verdict of guilty; 

but on being referred to Fonereau v. ,(a?) they said that they con- 

r ^T^*? "1 ^^^®^®^ themselves precluded from *granting a new trial in 
L J penal actions, except for a misdirection of the judge, (y) 

And where a person having discounted a bill for the drawer for d65 
per cent, discount, took an additional sum ior guaranteeing the payment 
of the bill by the acceptor, there being no doubt of the acceptor's sol- 

(w) See Hutchinson, qui tarn, v. Piper, 4 Taunt. 810; and Parr v. Eliason, 1 East, Rep. 92. 

(x) 3 WiU. 59. 

(y) Brooke, qui tarn, v. Middleton, 1 Camp. 4t5. 450. 
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vency; the jury found that this was a shift to obtain a higher rate of 
interest than £5 per cent.(z) 

2. A commission may be taken by a banker^ not only for discounting, 
but also for accepting and paying bills for a correspondent out of funds 
furnished by the latter; when the banker must necessarily incur the ex- 
penses of a count! ng-house, clerks, &c., for transacting such business. A 
commission of £5 per cent, may therefore lawfully be taken by a Lon- 
don banker who is furnished by his correspondent with funds to pay 
bills previously to their becoming due. For here, as there is no con- 
templation of an advance of money either as a loan or for forbearance, 
there can be no usury. And even if, on such an agreement, an advance 
of money were contemplated, it would be a question for a jury to ascer- 
tain, whether the *commission was a shift to obtain more p #^04 -1 
than legal interest, or a compensation for the trouble and ex- ^ -* 
pense incurred in accepting and paying the bills.(a) 

But though a banker may take commission for accepting a bill, this 
privilege does not extend to the acceptor merely in that character. 

Therefore, where a person, on accepting bills, took above £5 per cent, 
by way of commission for accepting the bills and accommodating the mak- 
er. Lord Ellenborough, Chief Justice, observed, that country bankers had 
been allowed to take, besides legal interest, a certain commission for their 
trouble and expense in the discounting of bills; but that here the party 
was the acceptor of the bill, and the commission must therefore be taken 
as a mere cloak for usury. (6) 

Where however the acceptor of a bill took a premium of sixpence in 
the pound from the endorsee, for payment of the bill a fortnight before 
it became due, the Court of King's Bench *agreed, that, ^ *iqc 
though the acceptor had been guilty of a very improper prac- ^ •'J 
tice, he had not committed usury, (c) 

3. A reasonable commission beyond legal interest for extra incidental 
charges, as for agency in the remittance of bills for acceptance and pay- 
ment, is not usurious. 

Upon a motion for an injunction to restrain the sale of a cargo in the 
London Docks, an objection was taken to a claim of lien for commission, 
upon a transaction, which, by the accounts that were produced, appeared 
to be of this nature. Hanson, the person making the claim of commis- 
sion, having advanced money upon the terms of receiving interest at £5 
per cent.y took bills upon Hamburg, which bills he sent there for the 
purpose of procuring acceptance and payment, and a remittance'of the 
amount. The commission was charged upon that transaction. Upon its 
being contended that this was usurious, the Lord Chancellor Eldon said, 
the first case upon this point was that upon the circuit, in 1780, Benson 
V. Parry, where Lord Chief Justice, then Baron Eyre, held that a coun- 
try banker discounting bills payable in London, could not take a com- 
mission; but that was set right upon an application to the court. I take 

(z) Lee, qui tamy v. Cass, 1 Taunt. 511. 

(a) Masterman v. Cowrie, 3 Camp. 488 . And it seems that it is the custom at Liverpool 
for bankers to charge a commission of five shilling per cent, for money advanced by theniy in 
addition to the interest. Caliot v. Walker, 2 Anstr. 495. But quxre as to this custom 1 
(6) Kent v. Lowen, 1 Camp. 178. 
(c) Barclaj, qui tam^ v. Walmslej, 4 East, Rep. 55. 

2 s2 
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r ^I'^f) 1 *^^^ ^^^^^ ^^ ^^^ ^^^^' ^^ ^^^ ^^ lean understand them 
•- ^ from the accounts that have been handed up, to stand thus: 

Hanson advanced money to these parties, upon the terms of receiving 
interest; desiring them, if they had bills upon Hamburg, to put them into 
his hands for the purpose of sending them there to procure acceptance 
and payment, 'in order to bring himself home; taking a reasonable com- 
mission for his trouble in doing so. That, according to modern doctrine, 
is not usurious; therefore 1 cannot make the order prayed upon this 
motion, (c?) 

4. When a bill endorsed over is not duly paid, the endorsee may charge 
the endorser with interest, exchange, and other incidental expenses, be- 
yond the amount of £5 per cent 

Thus in the case of Auriol v. Thomas, the plaintiffs were the endor- 
sees of a bill of exchange, drawn here by G . Campbell, for 2800 star 
pagodas, payable to the defendant or order, and directed to G. Mow- 
bray, Esq., at Madras. The plaintiffs discounted the bill, giving the then 
current price of the exchange, which was £6 6s. per pagoda. They 
sent it to Madras; from whence it was returned to England^ protested 
r #isr 1 for non-acceptance, and also for non-payment; '^upon which 
^ -^ the plaintiffs had demanded and recovered at the rate of 10^. 

per pagoda, and £5 per cent, from the expiration of thirty days after 
notice to the defendant of its being returned: but it being admitted, that 
the constant course, with respect to bills returned protested from India^ 
had been to allow at the rate 105. per pagoda, which included interest, 
exchange, and all other charges, the court thought that there was not any 
colour for saying that this transaction was usurious, (e) 

What compensation and commission is reasonable, upon the negotia- 
tion of bills of exchange, like the cases of agency already mentioned, it 
is the province of the jury to determine. When they have come to a 
decision upon this point, even though it be adverse to the opinion and 
direction of the presiding judge, the court will not interfere to grant a 
new trial, unless it clearly appears that the jury have drawn an errone- 
ous conclusion, or have wilfully mistaken. 

As in a late case, where Kensington and Co., who were bankers in 
London^ had agreed to allow certain persqns to draw upon them to an 
extent not exceeding d620,000, to be running at pne time, taking a com- 
r *l^8 1 "^^ss^on o^ ^ hdXiper *cent.f viz. 10*.; and the business for 
'- -' which this commission was said to be agreed upon, was ac- 

cepting and paying their correspondents' bills, obtaining acceptance and 
payment for them, &c.; which transactions were carried on till\he bank- 
ruptcy of Kensington and Co., when the balance against these persons 
amounted to ^£369,029 18*. lOfl^., of which ^53,000 was for commission; 
in an action by Kensington's assignees for this sum there was a contra- 
riety of evidence as to the reasonableness of the commission. Lord 
Ellenborough inclined to charge the jury, that this commission was 
usurious; but left the question to them. They found that it was not 
usurious. And the court refused to grant a new trial, although they 
thought that some of the circumstances of the case laid a strong founda- 
tion for suspicion. (y*) 

(rf) Baynes v. Fry, 15 Ves. jun. 120. (e) Auriol v. Thomas, 3 Term Rep. 52. 

(/) Carstairs v. Stein, 4 Maule and Selw. 192. And see the case of Curtis v. Livesey, 
there cited, arguendo; Dagnall v. Wigley, 11 East Rep. 43; Masterman v. Cowrie, 3 Camp. 
488; and ex parte Hanson, Madd. Ch. Rep. 112. 
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So many explicit decisions will now have cleared up a part of the 
subject which, till lately, was doubtful and unsettled. Formerly the 
mere taking of the sum specified in the bill, deducting lawful interest, 
would have been in danger of the pains of usury; — ^and even when the 
courts began to favour the discounting of *bills as a mercan- p #-i on i 
tile transaction, they forbad the taking of any further sum •- -I 

than the lawful interest; till at length, in favour of the convenience of 
traders, they have allowed, in addition to the interest, a reasonable com- 
pensation to bankers and merchants, for the trouble and expense they 
may incur in the various negotiations incident to paper credit But 
where the trouble and expense are not incurred, there the remuneration 
cannot be claimed; and a person who has no right to be considered in a 
mercantile character, cannot avail himself of such a privilege, any more 
than by a bill drawn at an enormous length of date, he can receive at 
once security for the principal and interest, by the advance of a sum com- 
paratively small. (^) 



SECTION XIII. 

FOR PROMPT PAYMENT. 

The consideration of the present subject might have been unnecessary 
but for one case decided by very high authority. 

Berrington and others carried on business in partnership, as cotton 
manufacturers, until March, 1797, when they became bankrupt. 

*In 1796, shortly after they commenced business, they ^ «i4n 1 
agreed to bleach their goods with the petitioners, who were ^ -* 

bleachers in the county of Lancaster, upon these terms: that the peti- 
tioners should send in their running account at the end of every three 
months, and if the bankrupts should pay immediately, then the petition- 
ers agreed to deduct, by way of discount and damages out of the account 
so sent in, after the rate of 30i per cent, for such prompt payment. 
Under this agreement, the accounts were regularly sent in and paid up 
to the 1st of October J 1796, when the account for the preceding three 
months was sent in, amounting to d6379 13^. 7ic?., for which the peti- 
tioners could not obtain payment. They continued, however, to bleach 
for the bankrupts till the latter end of December following. Their 
demand from the 1st of October to the end of December, when they 
ceased to bleach for the bankrupts, amounted to ^409 15^. lOjfl?., of 
which no account had been then delivered. 

The commissioners refused to allow more than five per cent, discount 
under the agreement for the accounts remaining unpaid; upon which the 
petition was presented, praying that the petitioners might be admitted 
creditors for the surplus discount, according to the agreement. 

*The petition was supported by affidavits of eminent p ^... -. 
bleachers, as to the custom of the trade, to allow large dis- l ^ 

{g) Marsh v. Martindale, 3 Bos. and Pul. 154. 
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counts, viz. 20, 25j and 30 per cent.: and for the petition it was argued, 
<< that there was no ground to imagine a loan was intended to be covered 
by this contract Two or three payments were made promptly; by 
which the petitioners performed their part; and by the nature and sub- 
stance of the contract, the idea of a loan is negatived. To make a con<- 
tract usurious, there must be a loan of money, wares, merchandizes, or 
other commodities, to be repaid, or restored, to the lender with higher 
interest than the statute allows. But this was the very reverse of usury, 
viz. a contract to take less than the real debt, in order to accelerate the 
payment, rather than give time for it. It is not usury to reserve greater 
interest than the law allows, where the borrower has it in his power to 
repay the principal, without interest, at a time certain; for usury is an 
agreement originally to pay the principal, with interest above five per 
cent, : if that were not usury, there was no reason why the bankrupts 
should not be bound by their contract, according to the course of their 
trade. There was no doubt that a greater discount than five per cent is 
allowed between traders. Floyer v. Edwards goes farther than the present, 
r *142 1 which was like the case *of a composition. Ex parte Ben- 
^ J nef (A) The counsel for the assignees were stopped by the 

Court, and 

Lord Chancellor Rosslyn said, " That trade of a gold refiner, upon 
which Floyer v. Edwards arose, has been turned into a cover for usury: 
the custom of the trade cannot make the debt more than the money really 
advanced^ with five joer cent. The creditor cannot have more than five 
per cent. The commissioners have done right.'' 

The petition was therefore dismissed, (t) 

It will be easily perceived that this case* as it at present stands, is un- 
intelligible and defective; and that the only way in which it can be 
cleared up, is, by supposing that the sums credited are only the amount 
of the gross original charges, minus the discount to be allowed for im- 
mediate payment; and that the petitioners, by their application to the 
Court, demanded that the sum so deducted should be added on, for defect 
r *143 1 ^^ ®^^^ immediate payment. So that they appeared in *the 
L ^ light of persons who had originally charged a specific sum, 

and who, upon forbearing this for a certain time, claimed 30§ per cent. 
remuneration for their forbearance. 

Now, in order to sustain their demand, the case of Floyer v. Ed- 
wards(Ar) is appealed to; and as it was in the power of the debtors to 
have defeated the interest (or discount, as it is here called,) it is insisted 
that the creditor must be allowed to charge higher interest that £5; a 
doctrine, however, to which the Chancellor does not assent; but having 
observed that Floyer v. Edwards had given rise to usurious transactions, 
delivers it as his opinion, that no more than £5 per cent, can be al- 
lowed. 

Two questions, therefore, arise upon this; 1st, Whether this case is to 
be considered as overturning Lord Mansfield's decision in Floyer v. Ed- 

(A) 2 Atk. 627. Sewell v. Musson, 1 Vern. 210. But there can be no doubt that a 
composition is legal ; although the acceptance of a less sum is no bar to an action for a 
greater, unless the composition be by deed. Heathcote v. Crookshanks, 2 Term Rep. 24. 
Fitch ▼. Sutton, 5 East Rep. 230. Steinman v. Magnus, 1 1 East Rep. 390. 

(i) Ex parte Aynsworth, 4 Ves. jun. 678. 

(k) Ante, 79, and Cowp. 113. 
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wards; and 2dly, whether it is illegal for a tradesman! upon the sale of 
goods to take off above £5 per cent, discount for prompt payment 

1. In Floyer v. Edwards, the goods had been sold at a certain price, 
which was to be forborne for three months, without (as it appears) any in- 
terest or remuneration for such forbearance; but if the debtor did not 
pay the price at the expiration *of that period; if he chose ^ #144 1 
to increase the time of forbearance; he was to pay for this ^ ^ 
increase after a rate greater than the statute allows. But that he might 
lawfully do this is clear from a string of unshaken decisions; and though 
Lord Mansfield's judgment seems to proceed upon the ground of its be- 
ing a bond fide sale and no loan, still the principle of the payment of in- 
terest being optional with the debtor, and its defeasibility being in his 
power, was adverted to, and may be considered as sufi&cient to support 
the decision. In Aynsworth's.case, a similar agreement existed. A debt 
was absolutely incurred; — and whereas, on the one hand, the debtor was 
at liberty, by immediate payment, to exonerate himself from the payment 
of all forbearance-money; so on the other hand, if he did not avail him- 
self of this liberty, but acquiesced in the payment, he was to give 30J 
per cent., a mere penalty for his default; and which therefore puts the 
case precisely on the same footing with the cases upon this point, from 
Burton's case down to Floyer v. Edwards. (/). There can be no doubt, 
therefore, that supposing Aynsworth's case to have been what I have 
ventured to suggest, it is in direct contradiction to all the authorities 
upon the subject; *and cannot be taken as refuting Floyer p *i45 i 
and Edwards alone, without destroying that whole class of L J 
decisions. If, however, all that is meant by it is, that where a debt is 
incurred, a custom of trade cannot authorize the taking of more than £5 
per cent.y it will be seen that this doctrine is fully recognised and sup- 
ported by Lord Mansfield's decision in the cold wire case. As to his 
Lordship's opinion having been used as a cloak for usury, that of course 
must always depend upon the particular nature of the transaction, and 
must, at law, be a question for the jury, (m) 

2. That the deducting of more than five per cent, interest on account 
of prompt payment is usurious, can scarcely be deduced from any thing 
that arose in Aynsworth's case. For though, in point of principle, it 
amounts to the same thing, whether the sum above £5 per cent, be de- 
ducted by the seller at the time of payment, or whether the thing be sold 
on credit, and for that credit an additional sum be afterwards paid by the 
buyer, yet as it must be at the option of the buyer whether he will pay 
*more or less, to suit his own convenience, it will completely p *\Aa i 
fall within the above mentioned class of cases. l -^ 

Unless, therefore, it is to be understood that the case ex parte Ayns- 
worth is subversive of Burton's case, and of the decisions depending 
thereon, we may fairly conclude, that no abatement on the ground of 
prompt payment can be usurious; excepting always those cases where the 
abatement may have been intended as a cover for usury. 

(l) See section vL 

(m) The marginal abstract of the case ex parte Aynsworih is this, ** Under an agpreement 
to take off a discount above 5 per cent, for prompt payment, though according to the custom 
of the trade, a creditor cannot, upon failure, charge more than 5 per cent,^* 
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, SECTION XIV. 

OF COMPOUND INTEREST. 

Contracts for compound interest, (which signifies the adding of the 
growing interest of any sum to the sum itself, and then the taking of 
interest upon this accumulation,) have in equity been considered illegal, 
and within the statute of usury. 

Sir Thomas Meers had, in some mortgages, inserted a covenant, that 
if the interest were not paid punctually at the day, it should, from that 
time, and so on from time to time, be turned into principal, and bear in- 
r *147 1 terest. Upon a bill filed, the Lord Chancellor Harcourt re- 
*• ^ lieved *the mortgagors against the covenant, as unjust and 

oppressive, (to) 

The Earl of Yarmouth made mortgage to Lord Ossulston, with a pro- 
viso, that if the interest was behind six months, then such interest should 
be accounted principal, and carry interest. Which clause. Lord Chan- 
cellor Cowper decreed " to be vain, and of no use,'* saying, " No prece- 
dent has ever carried the advance of interest so far; an agreement, made 
at the time of the mortgage, will not be sufiicient to make future interest 
principal; but to make interest principal, it is requisite that interest be 
first grown due; and then an agreement concerning it may make it prin- 
cipal, "(o) 

From opinions, however, of the highest authority, it should appear 
that the decisions upon the illegality of compound interest apply to cases 
r *148 1 ^^ *landed security only, and not to mere personal agree- 
^ ^ ments. For in Morgan v. Mather,(/;) Lord Commissioner 

Eyre observed that Lord Thurlow had said that compound interest was 
never to be allowed but upon the ground of a contract between the par- 
ties to allow ity either express, or to be inferred from the nature of their 
dealings; as if it was the course of the trade in which they were engaged 
that compound interest should be allowed; and thence to be inferred, 
that it was their intention to allow it. (g) And he added, " I have no 
doubt there may be a previous contract for compound interest.^' Lord 
Commissioner Ashhurst also observed that compound interest may be 
allowed, where there is a contract for it, or where it is the usage of the 
trade. However, the Court desired not to be understood to have laid 
down any thing upon this subject of interest, as with relation to mort- 
gages., 

(n) Sir Thomas Meer's case, cited by Lord Chancellor Talbot in Bosanqnett v. Dashwood, 
Ca. Temp. Talb. 40. Vide East India Company v. Atkyns, Com. Rep. 349. 351. Broad- 
\7ay6 V. Morecroft, Mos. 247. 1 Ch. Ca. 229. 2 Ch. Ca. 35. Sed vide contr. Howard v. 
Harris, 1 Vem. 190. 

(o) Lord Ossolston v. Lord Yarmouth, 2 Salk. 449. And this subsequent agreement must 
be in writing, signed by the parties. Brown ▼. Barkham, 1 P. Wms. 653. But equity will 
relieve against such, subsequent contract, if it be oppressive. Thornhill v. Evans, 2 Atk. 
330. 

(/>) 2 Yes. Jan. 20. 

(?) Upon &n application to the Court for interest upon interest, Lord Thurlow, C, said, 
" My opinion is in favour of interest upon interest ; because I do not see any reason, if a 
man does not pay interest when he ought, why he should not pay interest for that also. 
But I have found the Court in the constant habit of thinking the contrary, and I must over- 
turn all the proceedings of the Court if I give it." 1 Yes. jun. 99. 
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*But, where upon a petition to be admitted to prove ^ j^..^ 
under a commission of bankruptcy, it was objected, that, in L J 

settling accounts, half-yearly interest had been turned into principal; 
and, on the other side, it was contended, that, admitting an antecedent 
contract for compound interest to be illegal, parties might settle accounts, 
even half-yearly, upon that' principle. Lord Eldon, Chancellor, said, 
" As to the question of compound interest, it is clear you cannot d priori 
agree to let a man have money for twelve months, settling the balance 
at the end of six months; and that the interest shall carry interest for the 
subsequent six months; that is, you cannot contract for more than five 
per cent,, agreeing to forbear for six months. But, if you agree to set- 
tle accounts at the end of six months, that not being part of the prior 
contract, and then stipulate that you will forbear for six months upon 
those terms, that is legal. So this is legal between merchants; where 
therfe is no agreement to lend to either, but they stipulate for mutual 
transactions, each making advances; and that, if at the end of six months 
the balance is with t/?., he will lend to -S., and vice versa. That sort of 
transaction has taken place. I admit, generally, that cannot be applied 
to the case of a *real security; and you may not, when the p *i ka -i 
debt comes to a certain sum, take a real security and five L J 

per cent, I do not know if that will do in a mercantile transaction. It 
is not enough to say in this case, that these accounts have been settled 
from half year to half year; and therefore it is legal to take interest in 
this way; for the transactions may be evidence of previous agree- 
ment. '^(r) 

So, where the defendants were sued by their bankers for a balance of 
an account; and it appeared that every quarter the bankers, struck a ba- 
lance, in which were included the principal sum of money advanced, all 
interest due upon it, and a commission of five shillings for every j^lOO 
advanced; which balance at the end of the quarter, having been handed 
to the defendants, was converted into principal, and made to carry inter- 
est; — the court of Exchequer declared themselves strongly of opinion 
that this case was not usurious, but that the striking of a balance every 
quarter brought it to a fresh agreement at the beginning of each quarter^ 
to lend the sum due. {s) 

Whatever, therefore, may be the distinction between mortgages and 
personal contracts, with *respect tothelegality of a previous p ^, -, ^ 
contract for compound interest, it seems clear, that when •- J 

the interest has once accrued, and a balance has been settled between the 
parties, they may lawfully agree to turn such interest into principal, so 
as to carry interest in futuro,(t) 

(r) Ex parte Bevan. 9 Ves. jun. 223. (») Caliot v. Walker, 2 Anstr. 495. 

CO By such an agreement a higher interest may he obtained than five per cent; for sup- 
posing the adding on of the interest takes place every quarter, instead of £5, the lender will 
have received at the end of the year, for the loan of £100, the sum of £5 U. lO^d, and a 
fraction ; and by increasing the pauses and periodical calculations, the interest vfrould be 
somewhat increased. But the highest interest to be obtained by this method of reserving 
interest at five per cent., payable at the shortest intervals, is somewhat less than £5 2«. 6id. 
per cent, per annum. By adding on the interest at the end of the year, and so continuing 
to convert the growing interest on the annual principal and interest into principal, a sum 
will double itself in litUe more than fourteen years ; which it would not otherwise do in less 
than twenty. 
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[ *152 ] *SECTION XV. 

WHERE FOREIGN INTEREST IS TO BE TAKEN. 

The legality of taking a higher interest than five per cent, upon con- 
tracts made abroad having been already noticed, it remains only to men- 
tion the principal decisions upon this head. 

In Elkins v. the East India Company,(t/) the plaintiff was possessed 
of a ship, and the agent of the East India Company in the East Indies 
bought the ship and the cargo in her of the commander, who had no 
power to sell her. Upon an issue the ship was found to have been of 
the value of ^3000, and the cargo about £600: and it being insisted 
that the plaintiff ought to have the interest of this money, and that the 
interest ought to be Indian interest (then about 12 per cent.); Lord 
Chancellor Cowper observed, that since a man, when he has money by 
r #1 CO -1 way of loan, ought to pay interest; *when he detains ano- 
^ -' ther's money from him wrongfully, he ought d fortiori to 

answer interest. And therefore, as the transaction happened in India, 
when the agent of the defendants must be presumed to have made the 
common advantage that money yields there, his lordship ordered that 
the company should answer the interest of that country; but that, as the 
money was to be paid here, the charge of returning it from India should 
be deducted. 

And a bill payable in India, when returned hither protested for non- 
payment, may lawfully carry Indian interest. (i;) 

But Indian interest, when made principal here, can only carry Eng- 
lish interest; and therefore after judgment had been obtained in an 
action on a bond for iBlOOO, conditioned to pay iS500, with Indian inter- 
est, the court of King's Bench ordered Indian interest to be allowed up 
to the signing of the judgment, but thenceforth only £5 per cent, on 
the accumulated sum of principal, interest, and costs, (t^) 

And it seems that interest will not be allowed in the courts here, upon 
a transaction which would in England carry no interest, merely 
r *1 '54 1 *^®cause such a transaction arose in India, where there is a 
*• -' custom to allow interest in such particular case.(a!) 

Formerly, though a contract were made in Ireland, upon which a 
bond was given, yet if the bond were given in England, Irish interest 
could not be claimed.(y) 

Therefore, where the plaintiff had married the only daughter of the 
Earl of Anglesea, to whom, by the marriage-settlement and the will of 
her father, her fortune was secured, and the whole charged on the Earl's 
Irish estate; but the settlement and will had been made in England, and 
all the parties lived here; the money was decreed to be paid into court 
with English interest, and without deducting the charge of the re- 
turn from lreland,(2') 

(m) 1 P. Wms. 365. (v) Auriol v. Thomas, 2 Term. Rep. 52. 

(w) Bodley v. Bellamy, Bl. Rep. 267. Same case, called Bodily v. Bellamy, Burr. Rep. 
1094. 

(x) Boddam y. Riley, 2 Br. Ch. Rep. 2. 

ly) Lord Ranelaugh y. Sir J. Champante, 2 Vem. 395. But see 1 £q. Cas. abr. 289, pi. 2. 

(z) Phipps y. the £arl of Anglesea, 1 P. Wms. 696. 
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So, in another case, Lord Hardwicke said, that if a mortgage were 
made in England upon a plantation in the West Indies, and more than 
English interest were reserved, it would be usury, (a) 

The statute of 14 Geo. 3, c. 79, has, however, allowed Irish and West 
Indian interest to be *taken upon all securities of or concern- r #| ec i 
ing lands there situate, although such securities may have ^ ^ 

been executed in England. But this statute extends only to landed 
securities, and not to personal contracts; and,* therefore, where •^. con- 
tracted with B. for the sale of an estate in the West Indies, and part of 
the purchase money was secured by the bond of B. and C, which bond 
haying been cancelled, another was executed in England, reserving £6 
per centy the Court of King's Bench held this to be usury.(6) 



Having gone through the cases in which a variety of transactions hava 
been considered as either subjected to, or exempted from, the taint of 
usury,(c) I shall now, as briefly as possible, *bring together r #i eg ^ 
the sum of these cases, in order to ascertain what are tihe re- ^ ^ 

quisites to form an usurious transaction. 

In order to render a contract usurious, there must be, 

I. A loan, either express, or implied. 

II. An understanding that the money lent shall be returned at all 
events. 

III. That not only the money lent shall be returned, but that for such 
loan a greater interest than £5 per cent, shall be paid. 

And, I. The word " Loan** must not be too strictly construed. For 
there are many cases in which, though no loan originally occurred, yet 
by some subsequent agreement between the debtor and creditor, usury 
may be generated; and it should always be remembered, that the statute 
lays as much stress upon the word ^^ forbearance^^ as upon the word 
^^loan,'' And however some of the older cases may be construed, it 
now appears clear, that where money is owing upon any kind of contract, 
and forbearance is given for such debt upon the condition of receiving 
more than £5 per cent forbearance-money, such a forbearance is as 
much usury, as if the sum of money had *been absolutely ^ *i ^7 -> 
lent upon a contract to pay more than legal interest. " It is ^ ^ 

not necessary to the creation of a loan, that money should be paid on 
one hand and received on the other; for the circumstance of a man's 
money remaining in another's hands, in consequence of an agreement 
made for that purpose, will equally constitute a loan.(rf) 

(a) Stapleton v. Conway, 3 At^ 727. 1 Vos. 427. pi, 184, 

(6) Dewar v. Span, 3 Tenn Rep. 425. In one case it was said that £S per cent, had 
been allowed in St. Christopher's, both before and since the statute 14 Geo. 3. Bat a mort- 
gage executed in this country on lands in that island was in the same case considered usuri- 
ous. Steel V. Sowerby, 6 Term. Rep. 172. n. 

(c) I am only aware of having omitted one case, the principle of which is not very intel- 
ligible; and as it only arises upon an unsuccessful objection at nisi priua, no great stress 
need be laid upon it. The sum of it is, that if a defendant undertakes to pay tiie plaintiff 
the difference between taxed costs and costs out of pocket, in consideration of time given for 
paying the debt recovered and costs, it is not usury. Barnett v. Stone, 3 Esp. N. P. C. 
209. 

(d) Cowp. Rep. 113, 1 Yes, 531. 3 Term Rep. 425. 

Vol. v.— 2 T 
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But in such case, it is necessary that the deht be absolutely incurred, 
and not merely resting upon an executory agreement, the execution of 
which depends upon circumstances that may never take effect. (e) 

But though forbearance upon a debt incurred by any legal means will 
give equal room for usury, a great distinction must be made between 
a loan and a sale. For if such sale be real, and not intended as a cover 
for usury, the mere circumstance of inequality of price will never bring 
the transaction within the statute. Therefore where an annuity, or 
where goods have been really sold, although the vendor is sure to receive 
a greater profit than £5 per cent., he will not be chargeable with usury. 

It may, however, sometimes happen that the transaction may assume a 
f *i «5ft 1 ^^^^9 which may induce *suspicion, though the parties may 
L ^ have been very wide of any usurious intent. The question, 

therefore, of a culpable intention must always be open to the opinion of 
a jury; while it is the exclusive province of the court to decide as to the 
legality of the transaction itself. When more than £5 per cent is re- 
ceived or bargained for by the very terms of the contract, no doubt can 
exist as to the fact; but where a contract has been made, which, though 
it be of a suspicious aspect, may yet by possibility be fair and honest, it 
will be necessary to call upon a jury to determine its character. 

II. There must be a contract for the return of the money at all events. 
For if the return of the principal with interest, or of the principal only, 
depend upon a contingency, there can be no usury; because that which 
may never be received, cannot be said to be forborne for any given time. 
But if the contingency extend only to the interest, and the principal be 
beyond the reach of any hazard, the lender or forbearer can, in such 
case, lay no claim to interest above the legal rate, without being guilty 
of usury. But a distinction is to be observed between a contingency 
merely affecting the interest, and an option which the debtor has of de- 
feating the payment of any interest by a performance of some act stipu- 

r *TiQ 1 ^^^®^ '^^ ^^ ^^ creation of the *contract; for when such an 
L J option is given, and the creditor either neglects or refuses to 

avail himself of such condition, the law insists upon his paying such 
additional interest, as a penalty for his neglect or refusal. 

Upon the consideration of the hazard which affects the principal, the 
advance of money by way of insurance, bottomry, post obit, or annuity, 
has been sanctioned by the courts. But in all these cases, it should be 
clearly seen that no usurious transaction is concealed beneath such as are 
thus favoured by the law. For then no form will protect the contract; 
the substance must be taken into consideration; and any usurious inten- 
tion will vitiate an insurance, or an annuity, as much as if there had 
been no such disguise assumed by the contract. 

III. There must not only be a contract that the money shall be returned 
at all events, but also that it shall be returned with more thjan lawful 
interest. 

And this part of the agreement must be with the full consent and 
knowledge of the contracting parties; though if a transaction be entered 
into, which is, in point of law, usurious, it will not avail the parties that 
they were ignorant of the law, provided they entered into the contract 

(e) Spurrier v. Mayoss, 4 Br. Ch. Rep. 28. 
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with their eyes open.(/) And it does *not matter whether r- *i ^/> -i 
the illegal interest is to be paid in money or goods; or whether ^ ^ 

the transaction is a transfer of stock, or a sale of goods; so long as the 
lender gains more than five per cent, for his forbearance. Yet where 
trouble, or expanse, or inconvenience is sustained by the party advancing 
the money, the law allows of a reasonable compensation for this, in addi- 
tion to the interest becoming due; as in th^ case of brokerage, or in the 
negotiating of bills of exchange. And though it will be usury, if the 
interest be received before the expiration of the time for which the 
principal is forborne, yet the mercantile custom of discounting bills of 
exchange will be sanctioned by the courts; unless, by being carried into 
the extreme, it enables the parties to advance and receive a large sum of 
money without any adequate forbearance; especially where the character 
of the parties is other than mercantile. And where interest has once 
become due, it may, if a balance be agreed on, be added to the principal 
in arrear, and carry future interest upon the gross sum. 

An exception to the restriction to £5 per cent, must be made in favour 
of contracts, which have arisen in foreign countries, and which are 
allowed to carry the established interest of such country. And even 
where the *security is executed in this country by the par- r »i /ji -i 
ties here resident, upon lands lying in Ireland^ or the West ^ -• 

Indies, the interest of those particular places shall be allowed: an indul- 
gence which is created by statute, and which extends only to real, and 
not to personal, securities. 



Such are the qualities essential to constitute usury; an offence, which 
having first become odious from religious prejudices, at length became 
the object of political consideration, and parliamentary restraint. And 
as at first the taking^of any profit upon money was denominated usury, 
so afterwards when such profit was authorized by law, the profit was 
termed interest, and the illegal excess alone retained the odious name. 

When the circulation of money was less free, and the means of bor- 
rowing less easy, the restrictions were less severe; but as the circulation 
and facility have increased, the restrictions have increased also; till at 
length, instead of the ten per cent, of Henry the 8th, the legislature of 
Queen Anne have settled the rate of interest at just one half that sum. 

(/) Marsh v. Martindale, 3 Bos. and Pal. 154. 
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OF THE AVOIDANCE OF, AND RELIEF AGAINST, USURIOUS 

CONTRACTS AND SECURITIES, 

The second provision of the statute of Anne naturally brings us to the 
consideration of the contracts and assurances, which are void upon the 
ground of usury, and of the means of obtaining relief against them. 
I shall, therefore, collect the decisions upon this branch of the subject in 
the following order. 

CHAPTER I. 

Of the contracts or securities which are, or are not, void for usury. 
Sect. I. Where the contract or security originated in usury. 

1 . As affecting the parties to the usury. 

2. As affecting strangers. 

■ II. Where a new bond fide contract or security is made, after 
an usurious contract or security. 

1. With the original parties. 

2. With strangers. 

r *lf?'? 1 ^^' Where an usurious contract or security ♦is made, after 
L J a bond fide contract or security. 

IV. Where there is a bond to save harmless a surety. 

CHAPTER II. 

Of the avoidance of a contract or security for usury. 
Sect. I. Of usury as a defence. 

II. Of relief against usury at law. 
III. Of relief in equity. 

1. Where the contract is strictly usurious. 

2. Where the contract is not strictly usurious. 



[ *164 ] ^CHAPTER I. 

OF THE CONTRACTS OR SECURITIES WHICH ARE, OR ARE NOT, 

VOID FOR USURY. 

SECTION I. 

WHEUE THE CONTRACT OR SECURITY ORIGINATED IN USURY. 

1, As affecting the parties to the usury. 

Every contract, assurance, or security, which is founded in usury, is 

ipso facto void, and can never be rendered valid by the subsequent act 

^ ^ of the parties,(a) and it matters not *whether or no the con- 

L "J tract be carried into execution, so as to render the receiver 

(a) Per Williams, J. 1 Bulstr. 17. Not only are usurious contracts void in law, but even 
hard and unconscionable bargains, pot absolutely usurious, are looked upon by the courts 
with ian eye of great jealousy and discouragement After the determination of Floyer v. 
Edwards, (Cowp. 112, Ante, p. 79.) one Plumbe, an alderman, who was head of the Gold- 
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amenable to the penalty of the statute; the usurious contract or security 
is extinct at its very inception.(6) *And according to one r #1/50 •' 
authority, this is not the efiect of the statute alone, but, even L ^ 

at common law, usury avoided the contract, (c) 

Therefore if a man take a bond from another for the payment of a 
certain sum, with excessive interest, although in fact he only take the 
principal with legal interest, still the bond will be yo\d,(d) 

So if a fine be levied upon an usurious contract, it may be avoided by- 
averment of the statute, (e) 

And where money had been lent, for securing whiclj a lease was made, 
conditioned for the repayment of the principal; and by .a further agree- 
ment the lender was to receive usurious interest; it was holden that the 
lease was void, although it was only taken for the payment of the princi- 
pal money, and not for the payment of the interest. (/*) 

Soa judgment given upon an usurious agreement, *vvhere ^ ^-t^^ i 
part of the agreement is to have a judgment, may be avoided L ^ 

by auditd guereldy by scire faciasy or by the interference of the 
courts. (^) Therefore, where it had been found by verdict, on the trial of a 
feigned issue directed by the Court, (A) that the warrant of attorney to 
enter judgment was given in consequence of an usurious contract, the 
Court of Common Pleas ordered the judgment to be set aside, and the 
warrant of attorney and the bond whereon the judgment was entered to 
be delivered up, and the plaintiff to pay the costs of the application, (e) 

And in a subsequent case, the Court of Common Pleas set aside a 

smith's Company, brought an action agaiust Carter, one of the gold refiners, /or money had 
and received^ to recover the surplus arising from the allowance of an half-penny an ounce 
per month above the principal and legal interest due. The defendant paid into court the 
principal and interest at five per cent.; therefore the only question was, as to the surplus. 
Lord Mansfield was of opinion, that though the taking of more than 5^ per cent, did not, 
under the circumstances, amount to usury, yet it was taking a hard and unconscionable ad- 
vantage; and therefore it ought not to be assisted in an action for money had and received, 
which is an equitable action, founded in conscience under the particular circumstances of 
each case. And therefore he directed the jury to find for the defendant. Plumbe v. Carter, 
Cowp. 116. Again, Brooke, wanting to purchase a parcel of goods which had been dis- 
trained for rent, but having no money, applied to Jestons, who lent *bim £45 upon his note 
of hand payable on demand; at the same time it was agreed, that Jestons should have half of 
the neat profits which should be made of the goods upon the re-sale of them, over and above 
the note of hand: Two hours after the sale, payment of the note of hand was demanded by 
Jestons, in order to«force Brooke to sell the whole of the goods to him, and as an inducement, 
Jestons offered him £3 profit, which Brooke refused, and sold the goods afterwards for £5 
profit. Jestons paid the £45 to the landlord, by Brooke's direction, and put a man into 
possession on the night of the sale. The note was repaid about a week afterwards. Jestons 
then brought an action of money had and received, to recover £2 lOs, the half of the neat 
profits for which the goods were re-sold. Without deciding whether this transaction was 
usurious, the Court of K. B. thought it a case of great oppression^ and that the party there- 
fore could not recover. Jestons v. Brooke, Cowp. 793. 

(d) Brown v. Fulsbye, 4 Leon. 43. Body v. Tassell, 3 Leon. 205. Per Twisden, J., 
1 Mod. 69. And see Becher's case, cited arguendo^ in Reynolds v. Clayton, Moore's 
Rep. 397; and Shep. Touch. 63. 

(c) Oliver v. Oliver, 2 Rol. Rep. 469. And see Saunderson v. Warner, 2 Rol. Rep. 239, 
Same case. Palm. 291. 

(J) Brown v. Fulsbye, 4 Leon. 43. 

\e) Fermor's case, 3 Co. Rep. 80. a. And see Dodd v. Ellington, 1 Rol. Rep. 41. Same 
case, Browni. 191. 

(/) Roberts v. Trenayne, Cro. Jac. 507. 

{g) Earl of Oxford's case, 1 Ch. Rep. *9, and Haming v. Castor, there cited. 

(A) Barnes, 277, 3d Edit. 

(t) Machin ▼. Delaval, Barnes 52, 3d Edit 

2 T 2 
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warrant of attorney and judgment given to secure a loan which was 
sworn to be usurious^ in order to bring the question of usury before a 
jury; but they refused to order a bill of exchange to be delivered up, 
which had been given to procure the defendant's release out of execution 
on the judgment, {k) 

In debt on bond, the defendant, after oyer, pleaded that it was an usu* 
r *ifi8 1 rious contract, &c. *and upon evidence it appeared that the 
^ ^ wife of the plaintiff used to lend money to be paid by the 

week, and that she lent to the defendant dS20, to be paid by 20 shillings 
per week, and one shilling and sixpence per week for interest Lord 
Chief Justice Holt ruled that it was an usurious contract; and that though 
it was not sufficient to charge the husband criminaliter^ yet it was suf- 
ficient to discharge the bond civiliter; and accordingly it was found for 
the defendant. (/) 

And if part of a security be for a valid debt, and part of an usurious 
transaction, the whole will be infected. 

Thus, where t/^., being indebted to B. for different usurious loans, ap* 
plied to B, for a further advance, which B, agreed to make, at the legal 
rate of interest, provided A^s father would give his security for it, and 
also for part of the premotis debtj to which JPa father consented, and 
accordingly accepted three bills; the two first of which happened exactly 
to cover the amount of the 'legal debt; in an action on the second bill, 
the Couft of Common Pleas held, that the acceptances, having been 
given partly as a security for an illegal debt, were all attainted with the 
illegality, and were therefore void.(m) 

r *169 1 *^*^t as a mere mistake by the scrivener or agent who 
•- -* makes the contract will not render it usurious,(n) so it fol- 

lows, that a mistake in the bond, or other written security, will not avoid 
it(o) 

2. ^s affecting strangers. 

Not only are usurious securities void as between the original parties, 
but the illegality of their inception affects them, even in the hands of 
third persons, who are entire strangers to the usurious transaction. 

In Ellis V. Warnes,(/?) where the plaintiff declared upon a bond for 
£200, and the plea was usury; it appeared that the defendant being in- 
debted to one Alder in £100, agreed with him for the forbearance of that 
sum for a year, that he would give him £30, and make a bond to Alder 
of £60, for the payment of the said £30; accordingly, he and Alder en- 
tered into a bond to the plaintiff for the payment of the £100, and 
r *170 1 *^^®^^'^^® t^® bond, it was argued, was void. Three judges, 
L J Gawdy, Yelvertoh, and Williams, held it good; for they 

(Jc) Edmonson v. Popkin, 1 Bos. and Pal. 270. 

ll) Barnet v. Tonnpkyns, Skinn. Rep. 348. 

(m) Harrison v. Hannel, 1 Marsh. Rep. 349. 

(n) Ante, Part I. Chap. II. Sect. IL 

(o) Backley ▼. Guilbank, Cro. Jac. 678. Same case, 2 Rol. Rep. 414. Clarke's case, 

cited 2 Rol. 414. Prescot v. Cro. Jac. 646. Nevison ▼. Whitley, Cro. Car. 

501. Ballard v. Oddie, 2 Mod. 307. Bush v. Buckingham, 2 Vent. 83. Buckler v. Mil- 
lerd, 2 Vent. 107. Booth ▼. Cooke, 1 Freem. 264. Glasfurd v. Laing, 1 Camp. 149. 

(p) Cro. Jac. 32. Same case, Yelv. 47. Brownl. 86. Moore, 752, and cited 2 Mod. 
279. See also Robinson v. ay, Cro. Eliz. 588. 



RELIEF AGAINST USTTH7. 65 

saidy << that as on the one side it may be said to be the means to defraud 
the statute^ so on the other side it may be a greater mischief to a true 
creditor, when he shall take security by bond, with sureties for his money, 
if it should be examined whether there were any corrupt agreement be- 
twixt his creditor and his sureties, whereof he cannot, by intendment, 
have any conusance; and it would be a means to draw in question every 
debt, and to punish one who is not privy to any corrupt agreement*' 
Fenner, Justice, doubtefl; because it being grounded upon corruption, is 
altogether ill; and every one is to take heed to his assurance at his peril. 
Popham, Chief Justice, was absent. Wherefore the other three adjudg- 
ed it for the plaintiff. 

Whatever this case may have decided, the law seems now to be settled, 
that a stranger must <<take heed to his assurance at his peril,** and cannot 
set up his ignorance of the corrupt contract in support of his claim to 
• recover upon a security which originated in usury. 

Thus, in the case of Lowe v. Waller,(5') * where the plain- ^ ^.^. ^ 
tiff was the endorsee of a bill originally made upon an usu- I- ' J 
rious contract; though he had received it for a valuable consideration, 
and was entirely ignorant of its vice, the court of King's Bench, after 
great consideration, determined, that the words of the statute were too 
strong, and that after what had been held in the case on the statute against 
gaming,(r) the plaintiff could not recover. 

So, if a bill of exchange is drawn, in consequence of an usurious agree- 
ment for discounting it, although the drawer, to whose order it was pay- 
able, was not privy to this agreement, still it is void in the hands of a 
bond fide endorsee. (5) 

Where, however, a broker had agreed with the defendants, that he 
would get their bills discounted, and that he should retain out of the 
money so raised the exorbitant brokerage of 10*. per cent, but the 
broker was not to advance the money himself, nor was his name on the 
bills; in an action brought by the endorsee of one of these bills against 
the defendants as acceptors, the defence set up at tlie trial was, that the 
bill was *drawn for an usurious consideration, and was there- r #1 70 i 
fore void, even in the hands of an innocent holder, as the L ' J 
plaintiff was admitted to be. Lord Ellenborough directed the jury that, 
there being no actual loan of money here for an usurious consideration 
by the party advancing the monej'' on the bill, the taking of exorbitant 
brokerage by the broker for getting the bill discounted would not avoid 
the security in the hands of an innocent endorsee. Upon a motion for a 
new trial, the court of King*s Bench coincided with his Lordship*s 
opinion ; and Mr. Justice Le Blanc added, that if the broker had agreed 
to advance the money for which the bill was given, that would have been 
a different matter; but that the person who did advance the money for 
the bill received no more than legal interest for discount (/) 

(9) Lowe ▼. Waller, Doag. 735, 8ee the arguments of the defendant's counsel ; where 
the case of Ellis ▼. Warnes is slightly distinguished from the present in its facts, though not 
in the principle upon which it was decided. 

(r) Bowyer v. Bampton, Str. 1155, — and Goldsmith v. Bunn, 10 Mod. 448, decided on 
the like principle. 

(«) Ackland v. Pearce, 2 Camp. 599. 

(t) Dagnall v. V^igley, 11 East, Rep. 43. Same case, 2 Gamp. 33, — and see ^ dictum of 
Bridgman, J., HiL 7. Car. I. cited Shep. Touch. 63, to the like effect. The Court, however, 
in Dagnall v. Wigley, thought that the broker was liable to be punished upon the 2d section 
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But where a bill is drawn upon an agreement between one of the 
original parlies to it, and a person not a party to it, that the latter shall 
r *17'? 1 S^^ ^' discounted by a stranger upon usurious * terms, and it 
^ -' is so discounted, the bill is void in the hands of an innocent 

holder, (u) 

A distinction, however, was afterwards taken between a security 
originally given on an usurious transaction, or for an usurious cousidera- 
tion, and one which, being originally valid, was tinted by some subse- 
quent transaction. And where a bill of exchange had been originally 
given for a good consideration, but before it came to the hands of the 
bond fide holder had been discounted upon usurious terms, Lord Een- 
yon held, that usury, in any intermediate transaction, to which the holder 
was not privy, never could avoid it in his hands. (i;) 

Again in the case of Parr v. Eliason,(M?) which was an action of 
trover for a bill of exchange, it appeared that the plaintiff, residing at, 
Liverpool in 1799, became possessed of the bill in question, which was 
drawn by a correspondent in the JVest Indies, upon a house in London^ 
in favour of the plaintiff, or his order, and accepted payable on the 27th 
of e/w/y, 1800. The plaintiff, having occasion to raise money, applied to 
the house of Persent and Bodeker, on the 18th of June, 1799, to dis- 
r *i74 1 cou'^t the bill, which they agreed to do, and took full dis- 
L -1 count; *stipulating, however, that the plaintiff should, in part 

payment of the money, take their acceptance of a bill, to be drawn by 
him on them at three months date, which was done accordingly; and at 
the same time the plaintiff endorsed the original bill in question to them. 
Persent and Bodeker became bankrupts in September^ 1799, having first 
negotiated the bill; and the same was afterwards paid to the defendants, 
as assignees under the commission, in satisfaction of a debt due to the 
bankrupt's estate. It also appeared that after the bankruptcy, the plain- 
tiff was obliged to take up and pay the bill drawn by him upon the bank- 
rupts, and accepted by them. Upon its being contended for the plaintiff 
that the endorsement of the bill by him to the bankrupt avoided the 
security. Lord Kenyon was of opinion, that the assignees had a right to 
protect their possession of the bill by the title of the party from whom 
they received it in payment, who was an innocent holder; and that the 
bill being valid in its inception, the statute of usury did not apply. And 
thereupon the plaintiff was non-suited. And afterwards, upon the case 
being brought before the Court of King's Bench, and cause being shewn 
against a rule for a new trial, Lord Kenyon repeated his distinction be- 

^ „^ - tvveen incipient and intermediate usury: and the other 
L -' *judges concurring, the rule was consequently discharged. 

But the case of Parr v. Eliason has very recently been controverted 
by a decision, that though an intermediate endorsement will not vitiate 
a bill of exchange in the hands of a bond fide holder, yet if the payee 
has endorsed it upon usurious terms, such endorsement will be void; and 
that therefore a subsequent holder cannot claim through such endorse- 
ment. 

of the 12 Ann. See as to illegal brokerage, Bartlett v. Vinor, Carth. 251; — and stat. 17 
Geo. 3, c. 26» s. 7. 

(tt) Young V. Wright, 1 Camp. 141. 

(c) Daniel v. Cartony, 1 Esp, N. P. C. 274, 

(u;) 1 East, Uep.92. 
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The plaintifis declared upon a bill of exchange, dated the 28th of 
Marchf 1814, drawn by one George Lowe at two months, for jBIOOO, 
payable to the drawer's own order, upon, and accepted by, the defendant. 
The declaration stated the bill to have been endorsed by Lowe, the 
drawer, to the plainti£fs Lowes and Borradaile. The defendant pleaded 
the general issue. 

The cause came on to be tried at Guildhall, before Lord Ellenboroueh, 
and a special jury, at the sitting after Trinity term, 1816, when the fol- 
lowing facts appeared. The defendant, being indebted to George Lowe, 
the drawer, in the sum of £l92l 5s. for goods sold and delivered, and 
being unable to discharge the debt, proposed to George Lowe to draw 
bills at two months for the amount. To this, however, George Lowe 
objected, alleging that, as he wanted ready money, and must get the 
bills discounted, he should be a loser by paying the *two ^ ^^, -^ -. 
months' interest and commission upon the discounting. To L J 

obviate this, Mazarredo agreed to pay the interest and commission, 
which he did by giving George Lowe a check for JBIS 8s.; — ^16 being 
the interest upon £1921 5s. for two months; and £2 8s. being allowed 
for the commission. Accordingly on the 28th of March, 1814, two 
bills were drawn by George Lowe, one for jB 1,000 (which was the sub- 
ject of this action,) and another for ^6921 5s.; and both were accepted by 
the defendant(a7) Immediately upon their acceptance, George Lowe 
carried the bills to Sir Matthew Bloxam, a bill-broker in London^ who 
discounted them, and charged as follows: 

Two monthfl' interest on £1921 5«. £16 00 

^per cent, commission -•* 9 10 

Extra for loss in selling out stock 6 10 



31 00 



The last charge was totally unfounded, as no stock in fact was sold 
out. George Lowe then received the residue, viz. J61890 5s. and en- 
dorsed the bills to Bloxam. 

On the 'Same day the bill in question was delivered by Bloxam to one 
Ambrose, without any endorsement by Bloxam; and Am- ^ #177 i 
brose *brought the bill to the plaintiflS, who were bill- ^ ^ 

brokers, and agents for a banking-house at Liverpool. The plaintiffs 
discounted the bill, after deducting the lawful interest, and £2 10^. for 
commission, for £989 5s. Id.; of which J6644 13^. 5d. was paid by a 
check payable on demand; and £3AA \2s. 2d., in four bills of that date, 
which at the time of their becoming due would have been worth ^6346 
19*., but from which £2 65. lOrf. was deducted for the time they had to 
run. Ambrose did not endorse the bill in question to the plaintiffs, or 
make any mention of its having been in Bloxam's possession; nor, at the 
time the plaintiffs received it, was there any other endorsement upon it 
than George Lowe's. 

For the defendant it was contended, that (independently of any usury 
which might exist in the discounting of the bills by the plaintiffs) there 
had been clear usury between George Lowe and Bloxam; and that there- 
fore the endorsement by Lowe, through which the plaintiffs claimed, 

(a:) Mazarredo had two partners, who had been sued with him, and outlawed. 
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must be void under the statute of Anne. The plaintiffs, however, relied 

upon the case of Parr v. Eliason; and Lord Ellenborough, after observing 

that that case had been doubted, allowed the plaintiffs to take a verdict, 

with liberty to the defendant to move to enter a nonsuit 

r *l7ft 1 *A rule having accordingly been obtained in Michaelmas 

L -' term, 1816, for setting aside the verdict, and entering a 

nonsuit, 

Mr. Scarlett and Mr. Littledale, for the plaintiffs, shewed cause against 
it,(y) and contended, that the object of the statute was two-fold, 1st, to 
protect persons who were distressed for money, from the exorbitant de- 
mands of a lender; and, 2dly, to punish those who were guilty of usury. 
That though the statute avoided all contracts and securities as between 
the original parties thereto, and though the case of Lowe v. Waller had 
decided that a bill created in usury would be void in any person's pos- 
session, yet no case had gone the length of saying, that an intermediate 
usurious transaction between the formation by the maker, and the pos- 
session of the holder, would vitiate it. On the contrary, the cases of 
Daniel v. Cartony, and Parr v. Eliason, were decided authorities to shew 
that the corrupt transaction would only vitiate the instrument as between 
the parties to the usury. That if it were otherwise, a bank-post-bill 
might be void in the hands of a stranger, merely because the payee had 
r *17Q 1 discounted it on usurious terms. *That in the present case 
^ J the plaintiffs claimed, not through Sir Matthew Bloxam, but 

through George Lowe, the original maker and endorser. Bloxam's 
Qame did not appear upon it; and even had it appeared, it was the no- 
torious practice to draw a pen through mesne endorsements, and declare 
against the first endorser; a practice founded in principle; because the 
law supposes a privity between the holder and the original payee; and as 
between them, all intermediate transactions must be immaterial. If the 
bill was to be considered as wholly void, to whom did it belong? The 
acceptor must at least be bound to pay it to the payee; and if the payee 
could sue, the circumstance of there being another endorsement upon it, 
could .not vitiate it in the hands of a bond fide endorsee; so that the last 
endorsee would be as capable of suing upon it, as if the payee had got it 
back from the party guilty of the usury, and then given it at once to the 
holder. That it was clear that where a bill may have been lost or stolen, 
a bond fide holder for a valuable consideration would not be prejudiced 
by such loss, although if the holder were not lawfully possessed of it, the 
intermediate endorsements might be gone through in order to shew that 
r *lfiO 1 ^® stole or found it (2) ^Suppose this had been a deed in- 
^ -' stead of a bill of exchange, a mortgage, for instance; which the 

mortgagee was entitled to assign, and which accordingly he had assigned 
for an usurious consideration; the statute would avoid the assignment; 
but the original mortgage could not be affected. Had this action been 
against George Lowe himself, it would not have been for him to have 
shewn that he had endorsed it for an usurious consideration, when his 
endorsement was in blank; for the law-merchant looks upon an endorse- 
ment in blank as an undertaking to all the world to pay the bill in the 
hands of the holder for a valuable consideration. 

Lord EUenborough, Chief Justice, having observed that the plaintiffs 

(1^) On the 21st of January, 1817, before the Judges at Serjeant's Inn Hall, 
(z) See Bayley on Bills, 51, 62. 
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themselves^ were not free from suspicion, but that looking at the commis- 
sion they had taken, it might be well supposed that by dealing with usu- 
rious people they had caught the disorder; the plaintiff's counsel answered, 
that this was to cover the expenses of carriage to their correspondents at 
Ztiverpooly and that at all events the rate of commission was a question for 
the jury; but that however this might be, the case was now only to be 
considered with reference to the usury between Lowe and Bloxam, and 
that this was all upon which it hinged. 

*The counsel for the defendants (the Attorney General and r #i oi -i 
Mr. Campbell) were not called upon to support their rule. L J 

Lord Ellenborough, Chief Justice, observed, that the bill having been 
stained by the payee with usury, could never be effective until it were 
cleansed. Had it been called in by the payee and republished, it might 
have received an effect de novo; but tainted as it was, every one must 
take it subject to its vice. It was impossible to reject one part of an 
endorsement and retain another part; but that it would be necessary 
either to receive or repudiate the whole unsound matter. His Lordship 
added, that he had turned the case of Parr v. Eliason in his mind with 
great doubt; and that having been of counsel in that case, he remember- 
ed that at the time of its decision, there was great conflict of opinion 
upon the subject. That, however, was an action of trover; and the 
holder of the bill would be entitled to the beneficial consequences arising 
out of the paper, to recover which, trover was the proper form of ac- 
tion. 

Mr. Justice Bayley said, that as every endorsement was considered in 
law as a new drawing, the plaintiffs'" must necessarily claim under this 
new drawing, which was usurious. That the plaintiffs must here be con- 
sidered as *the substitutes of Bloxam; — by which, however, p ^. ^ ^ 
they would not suffer, because it was competent to them to L J 

recover against Ambrose, and Ambrose again might recover against 
Bloxam. 

The other judges intimating a like opinion, the rule for entering a non- 
suit was, in the following term, made absolute. 

As, therefore, a bond fide holder cannot recover upon a bill founded 
in usury; so neither can he recover upon a bill where the payee's en- 
dorsement, through which he must claim, has been made upon an usuri- 
ous agreement. But supposing the first endorsement to have been valid, 
a subsequent usurious endorsement will not affect him; because such in- 
termediate endorsement is not necessary to his title to sue the original 
parties to the bill, (a) 

« 

(a) And see the case of Jones v. Davison, Holt's N. P. C. 256, in which Lord Chief 
Justice Gibhs questioned the propriety of the doctrine laid down in Lowe v. Waller. 
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[ "ISS ] •SECTION II. 

WHERE A NEW BONA FIDE CONTRACT OR SECURITT IS MADE^ AFTER AN 

USURIOUS CONTRACT OR SECURITY. 

1. With the original Parties, 

Where a bond has been given upon an usurious contract or considera- 
tion, which is afterwards cancelled, and a new bond given upon the same 
termSf it is clear that the substitution of the one security for another can- 
not avail the parties to the usury ;(d) because, as the second bond was 
given in consideration of the first, which was void, it follows that the 
second must be void also, (c) 

But the case is widely difierent, where the parties repent of their usury ; 
and, destroying the vicious security, enter into a new contract or security 
which is valid and legal. 

When, therefore, to an action of debt upon a bond, the defendant had 
r *i «4. 1 P^®^^®^ ^^^ statute of *usury, and had shewn a corrupt agree- 
L J ment for money lent in the year 1632; and afterwards, in the 

year 1635, a new and Jawful bond given for part of the first sum; upon 
its being pretended that this bond was void, the Court held that it was not 
affected by the former corrupt agreement (c?) 

So, where Jl, had lent B. money at more than £5 per cent, interest, 
and a bond had been given for the payment thereof, and afterwards, when 
some illegal interest had been received, the parties agreed that the excess 
above lawful interest should be deducted from the remaining principal, 
and the bond securing the illegal interest should be cancelled, and a new 
bond entered into for the residue of the principal, with £5 per cent, in- 
terest: — in an action upon this new bond, it was objected that the original 
contract being usurious, could not be cured by any subseqifent agreement; 
and that the act of parliament making void all contracts and assurances 
founded in usury, it made no difference whether these assurances 
were taken at the time or afterwards. But Mr. Justice Lawrence (who 
tried the cause) thought there was nothing illegal in the second bond; 
r *lft'i 1 l*^^ *^^^^ ^^^ parties having seen and rectified their error, 
^ J there was no objection to their doing that; and consequently 

he was of opinion that the action was maintainable. (e) 

And in a late case upon a feigned issue out of Chancery, where money 
had been borrowed at usurious interest, part of which interest was actu- 
ally paid, and afterwards it was agreed between the parties that only legal 
interest should be taken, and that all the usurious interest should be 
struck off, Mr. Justice Chambre held that the contract was void for the 
usury.(y) But afterwards (the case having been twice argued in the 
Court of Common Pleas) a certificate was sent to the Lord Chancellor, 
importing that the Court thought the second agreement good, and unaf- 
fected by the first. (^) 

(6) Per Lord Kenyon, Chief Jastice, in Cuthbert ▼. Haley, 3 Esp. 22, and 8 Term Rep. 
390. 

(c) Per Lord Kenyon, Chief Justice, in Tate v. Wellings, 3 Term Rep. 537. 

(d) Yaughan v. Chambers, 1 Brownl. 73. 

(e) Wright v. Wheeler, Worcester Spring Assizes, 1799, cited 1 Camp. 165, n. 
(/) Barnes v. Headley, 1 Camp. 157. (s) 2 Taunt 184. 
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2. With Strangers. 

Where the original parties to the usury are the parties to the new con- 
tract or security, and the new contract or security is only given in sub- 
stitution of the old one, such new contract or security, as we have already 
seen, will be *void. Where, however, third persons are r #iofi i 
mixed up with the new transaction, the courts regard it with ^ -» 

a favourable eye. 

Thus, where a man makes an usurious agreement, and gives a bond, 
and afterwards, by a subsequent agreement, gives a new bond, for the 
sum lent, to /. S. to whom the lender owes so much, in satisfaction of 
his debt; this last bond is not voidable by the statute. (A) 

And so, where •/?. for an usurious consideration had given his promis- 
sory note to B.J who transferred it to C. for a valuable consideration, 
without any notice of the usury; and •/?. afterwards gave his bond to C, 
for the amount of the note, the court of King's Bench held that this 
bond was not violated by the original usury to which C. was no party.(i) 

Neither, where a stranger has mixed himself up with a security given 
in consequence, though not in furtherance of, an original usurious secu- 
rity, will the courts interfere in bis favour, by allowing him to avail him- 
self of the illegality of the first transaction. 

Thus where the payee of a note given for an usurious consideration 
arrested the maker, and *to procure his liberation, a third ^ #107 7 
person joined the maker of the note in another note for the L ' i 

amount of the debt, Lord Kenyon, Chief Justice, said that he was clearly 
of opinion that the consideration of the first note could not be questioned 
in an action on the second; unless it could be shewn that it was a colour- 
able shift to ^vade the statute, devised when the money was originally 
lent, and the first note granted, (^k) 



SECTION III. 

WHERE AN USURIOUS CONTRACT OR SECURITY IS MADE AFTER A BONA 

FIDE CONTRACT OR SECURITY. 

As a security or contract which is usurious in its inception must always 
retain its unsoundness; so, on the other hand, where the security or con- 
tract has been originally valid, no subsequent taking of, or contract to 
take, illegal interest will invalidate it; although by such taking the party 
absolutely incur the penalty of the statute. For to make a oond, &c., 
void *by the statute, it should appear that it was made for ^ ^ _ 
securing illegal interest. {/) L °° J 

{h) Regina v. Sewel, alias Beaus, 7 Mod. 118. 

(f) Cuthbert v. Haley, 8 T, R. 390. 

(h) Turner v. Holme, 4 Esp. N. P. C. 11. 

(Z) Farrall ▼. Shaen, 1 Saund. 294. Same case, 2 Keb. 525. Anon. 1 Bulstr. 19. Rex 
V. Allen, Sir T. Raym. 196. 1 Mod. 69. 1 Vent. 38. Per North, Ch. J., 1 Freem. 263. 
Rex V. Riant. Vin. Us. (I). Regina v. Sewel, alias Beaus, 7 Mod. 118. Ex parte Jennings, 
Maddock's Rep. 331. See also 3 Salk. 390. Hawk. P. C. c. 82, s, 23. And Mr. Sent. 
William's note, 1 Saund. 294. 

Vol. v.— 2 U 
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In an action of debt on a bond, the defendant pleaded the statute of 
usury; but the usurious contract having been made after the forfeiture 
of the bond (viz. to take interest according to the penalty, which was 
double the principal) it was decided that this would not avoid the obliga- 
tion which was good at first. (m) 

But though the taking of usurious interest upon a bond after the mak« 
ing of the bond will not avoid it; yet if the taking of such usurious in- 
terest be contemporaneous with the making of the bond, or in the con^ 
templation of the parties, the security will be void, although no usury 
appear upon the face of it. , 

r •! ftQ 1 Therefore where *^. had borrowed J6100 of *A, for which 
^ -'he had given a bond, payable with lawful interest; but, at the 

time of the advance of the money, paid an additional premium; Lord 
Mansfield decided that the bond was void, (n) 

In on'e case. Lord Hardwicke is stated to have declared, that though a 
mortgage be drawn for lawful interest, yet if the mortgagee take jS6, it 
would be void upon the word take.{o) 

But in a late case, where in an action upon a bond, the defendant 
pleaded, that, after the execution of the bond, the plainti6f took more 
than lawful interest, in support of which plea this dictum of Lord Hard- 
wicke's was cited; the Lord Chief Baron Macdonald said, " There is 
nothing more settled than this point; To avoid a security as usurious, 
you must shew that the agreement was illegal from its origin.^^ And 
Baron Thompson added, << Lord Hardwicke never could have meant to 
lay down the proposition that is reported in Atkins. ^'(/?) 

We have seen that where one man is indebted to another, and agrees, 
r ♦IQO 1 ^" consideration of ^forbearance, to pay him more than l^al 
L ^ interest, the contract is usurious, and consequently void. But 

this only extends to the contract to pay the exorbitant interest, and does 
not affect the original debt, provided such. debt were lawfully contracted. 
Nor will the case be altered by the debtor's giving a security for this 
subsequent engagement; the original debt will remain untainted by the 
vice of the security. 

Thus in Pollard v. Scholy,(5') which was an action of debt, the case 
was this: Pollard had sold to the defendant Scholy two oxen, on the 
22d of JunCy in the 22d of Elizabeth, for M 6s. 8rf. to be paid at All- 
saints next; and at the same day Scholy required a longer day for 
payment, &c. ; and Pollard gave him till the 1st day of May next, on 
his agreeing to pay for the forbearance of his money three quarters 
of wheat, which was above the value of ^610 per annum j for an 
hundred pounds, according to the 13th of Elizabeth c. 8, s. 5; and 
to the action of debt for the £6 6^. 8J. the defendant pleaded this to 
avoid the contract. The opinion of the Justices was, that the statute did 
not make the contract void, which was duly made, but only avoided all 
r »1Q1 1 contracts for usury; and that this *last contract was void, 
^ ^ being against the statute; but that the first was good, being 

made bond fide. 

(m) Bradley ▼. Manning, 3 Keb. 142. HollingBworth ▼• Parkehurst, Noy 2. But ac- 
cording to this last case, it would have been otherwise before forfeiture. And a bond giyen 
to receive interest on the penalty would itself be void. Hawk. P. C. c. 82, a. 23. 

(n) Fisher, qui tarn, v. Beasley, Dougl. 235. (o) Adlington v. Cann, 3 Atk. 154. 

{p) Nichols v. Lee, 3 Anstr. 940. (9) Cro. £liz. 20. 
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So in the case of Gray v. Fowler and others, assignees of Purser, a 
bankrupt, the opinion oi the court was taken upon the following case. 
The plaintiff Gray, a malt-factor, had supplied Purser, who carried on 
the business of a brewer, with large quantities of malt, and usually drew 
upon him, at the expiration of three months from the delivery of each 
parcel of malt, for the amount; and Purser accepted the bills. On the 
28th of January^ 1787, Purser owed Gray ^61,125 for malt delivered 
and bills accepted, some of which were then due, and the remainder 
nearly due. Gray at this time demanded payment; and upon Purser's 
requesting further indulgence, and proposing to pay the principal and 
interest by instalments within a period of fourteen months, Gray insist- 
ed upon a fixed sum of ^8150 being added to the debt, declaring that he 
would have nothing to do with interest, and that if the proposal was 
refused he shou]d insist on immediate payment. Purser accordingly, on 
the 30th of January, accepted five bills of exchange of the dates and 
amounts following; viz, one dated the 30th of January, payable at 
two months, for :6l60; another bill, of the same date, at five months, for 
J6380; a third, *of the same date, at eight months, for -6262; p ^\i\o i 
a fourth, of the same date, at twelve months, for i6275; and a L J 

fifth, of the same date, at fourteen months, for £298; amounting together 
to £1,275. The two first bills, amounting to £440, were afterward paid 
by Purser about the time they became due; and Purser became further 
indebted to Gray, for other quantities of malt sold and delivered, in a 
sum of ifi597, after the 30th of January. In the month of October, 
1787, all dealings between them ceased; and Gray, insisting on a better 
security for the debt then due to him, agreed to accept the assignment 
of some leasehold premises and some butts of beer: the deed of assign- 
ment was executed on the 2d of November', and the sum, left in blank 
by the attorney who prepared it, was filled up at the time of the execu- 
tion, as settled between Gray and Purser themselves, with the sum of 
dei,416 45. 7d. which was to be discharged with interest at five /;er ccnf. 
out of the sale of the things assigned: by which deed of assignment 
Purser covenanted with Gray to pay him the said sum of ^81,416 4^. Id. 
and interest on the days therein specified. This sum, inserted as the 
consideration of the deed, agreed with the sum which would remain due 
on the bills accepted for Jl,275, and the further delivery of malt for 
£597, after deducting for the bills *paid ^6440, except what ^ ^,^, q„ - 
was deducted as the discount on the current bills not then ^ J 

due. Upon the sum contained in this assignment, Gray received, on 
the 2d of February, 1786, three months interest then due at £5 per 
cent., as stipulated in the deed. In May, 1788, a commission of bank- 
ruptcy issued against Purser. The defendants were chosen assignees; 
and by an action of trover against Gray^ tried in the Court of King's 
Bench, recovered the goods and lease comprised in the assignment of the 
2d of November, 1787; a latent act of bankruptcy having been commit- 
ted by Purser long before the date of the deed. The question for the 
opinion of the court was, whether the above sum of jB 1,416 4^. 7rf., or 
any part of it, remained legally due; or whether the whole or any part 
of it was any way affected by the usurious contract of the dOth of Janu- 
ary, nsi} the latter sum of dS685 being due for goods really delivered 
before the 30th of January ^ 1787. If the Court should be* of opinion 
that the said sum of JS6S5 remained legally due, then the verdict was to 
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be entered for d81,282, being the amount of the said several sums of d6597, 
and jS685: if the Court should be of opinion that the said sum of £685 
did not remain legally due, but that the sum of £597 was legally due, then 
r *194 1 ^^^ verdict to be entered for £597 only. *But if the Court 
*- ^ should be of opinion, that neither the said sum of £685, nor 

the said sum of £597, remained legally due, then the verdict to be en- 
tered for the defendants. 

On behalf of the plaintiff, two points were made; 1. That the prior legal 
debt, which the jury had found to be due, was not vitiated by the sub- 
sequent usurious contract for the forbearance of it: 2. That this debt was 
not extinguished by the deed of assignment. To establish the first point, 
it was sai^ that the statutes l£ Car. 2, c. 13, s. 2, and 12 Anne, c. 16, s. 1, 
had declared, that " all bonds, contracts, and assurances whatever, 
whereupon and whereby usurious interest should be taken, &c., should 
be void." But these expressions could not extend to a prior bond fide 
debt, independent of any such contract or assurance: it was admitted 
that the five bills of exchange which covered the usurious transaction 
were void; but it was urged that the plaintiff was fairly and justly enti- 
tled to the two sums of £597 and £685. To shew that a former legal 
debt was not destroyed by a subsequent illegal agreement, these autho- 
rities were cited, viz. Cro. Eliz. 20. 1 Mod. 69. 2 Mod. 307. 7 Mod. 
119. 1 Saund. 294. Sir Thomas Raym. 197. 3 Salk. 391. 3 Keb. 142. 
2 Burr. 1077. Cowp. 112. 

r *1Q'? 1 '^^^ Court were clearly of opinion, that the *fair debt for 
L -' the goods sold still subsisted unimpeached by the usurious 

transaction, and was not a colourable pretence to cover a real loan. Ac- 
cordingly judgment was ordered to be entered for the plaintiff, as to the 
two sums found by the jury, (r) 

So, where a bill of exchange had been given in satisfaction of a legal 
debt, which bill of exchange the debtor had accepted; but being unable 
to take it up, had agreed to draw a new one, with a premium exceed- 
ing the legal rate of interest, which he accordingly did; — Lord Ellen- 
borough, Chief Justice, held that, although the bill was void, still the 
holder was in the same situation as if no bill had been given; and his 
Lordkhip relied upon Robinson v. Bland, (^) upon the statute of Gaming, 
where it was held, that money lent at play might be recovered, though 
the security for it was void,(/) 



SECTION IV. 

WHERE THERE IS A BOND TO SAVE HARMLESS A SURETY. 

P ^^-Qg -| According to three decisions, which took *place in the 
I- -• reign of Elizabeth, where a party has become the surety for 

another in an usurious bond, if the other give him a counter-bond to in- 
demnify him, this latter bond will not fall within the clause in the sta- 
tutes which avoids usurious assurances; but may be recovered upon as a 

(r) Gray v. Fowler, 1 Hen. Bl. 462. (*) Burr. 1077. 

It) Phillips ▼. Cockayne, 3 Camp. 119. 
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good and valid security. Another decision, however, in the same reign, 
opposes this doctrine. 

The first of these (which is the one that denies the validity of such a 
bond), was an action of debt upon an obligation by one Potkin; to which 
the defendant pleaded, that he had borrowed of one Watson a certain 
sum, at illegal interest, and that the plaintiff was bound with him to 
Watson, for payment thereof; and that he again was bound to the 
plaintiff to save him harmless. And this was holden by Manwoody 
Chief Baron, to be a good bar; for the plaintiff, when he was sued upon 
the principal bond, ought to have availed himself of the usury as a de- 
fence, and therefore ought to be punished for his neglect.(t^) 

The second case was an ajction upon a bond, by which the defendant 
was bound to save the plaintiff harmless in consideration of his having be- 
come the defendant's surety, in a bond to *one Preston, p »iq7 i 
which had been entered into upon a corrupt contract. The *- ^ ' J 
plaintiff having been sued upon the original bond, now brought his ac- 
tion on the counter-bond against the defendant, who pleaded the statute 
of usury. But it was the opinion of Chief Justice Wray, that this was 
no plea; for the statute is, that all bonds, &c. made for the payment of 
money lent upon usury, shall be void ; but here the bond was not for 
the payment of money, but for the indemnity of the surety.(v) 

The third case was an action upon a bond of a similar description, to 
which a similar plea had been pleaded. But the Court held it to be no 
plea, for the defendant ought to have saved his surety harmless. And 
the reporter adds, that the reason conceived for this decision was that the 
surety might not know of the corrupt contract to plead it in bar. (to) 

The last case was also an action of the like nature, with a plea of usury 
setting out the corrupt agreement; — and the Court held the plea to be ill, 
for though the first obligation was void, yet the second was forfeited; be- 
cause *the defendant had not saved his surety harmless. (a?) r #1 go -i 

According, however, to a note of this case in Moore, judg- L J 

ment was given, because the bond was to save the surety harmless from 
all other suits, and the plea had answered nothing to this, (y) But Noy 
confirms the statement of Croke and Anderson; and adds, that Glanville, 
Justice, said it would be a dangerous precedent to avoid the statute, for 
the surety might be a friend of the usurer's, who would not plead the 
statute, and so the statute would be to little purpose. But at length 
judgment was given for the plaintiff; upon which Glanville said, that that 
judgment would quickly be carried to Cheapside.(z) 

(tf) Potkin's case, 8 Leon. 63, pi. 93. 

(v) Buset and Prowess case, 2 Leon. 166, pi. 200. 

(w) Robinson ▼. May, Gio. Eliz. 588. Same case, Golds, 147, pi. 107»— bat the reporter 
adds,«tfd qumre, 

{x) Button ▼. Downham, Cro« Eliz. 642. Same case, (Button ▼• Dowman,) 3 Ander. 
121,pL66. 

(y) Button ▼. Droman, Moore, 398. 

\x) Dowman ▼. Butter, Noy, 73. 
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[ *199 ] *CHAPTER II. 

OF THE METHOD OF AVOIDING A CONTRACT, OR SECURITY, FOR 

USURY. 

SECTION I. 

OP USURY AS A DEFENCE. * 

Having considered the cases in which a contract or assurance is void 
for usury, our next inquiry will be, 1, by whom usury may be set up 
as a defence; 2, where it is a proper plea; and, 3, how it is to be 
pleaded. 

1. Usury is not only a good plea by a party to the illegal agreement, 
but it may be also pleaded by the bail to the action, although he were not 
privy to the corrupt contract. (a) 

But if A, mortgages lands to B, upon an usurious contract for J9100, 
and before the day of payment, B. is ousted by C, against whom B, 
brings an action; C cannot, to such action, plead the statute of usury, 
for he has no title, (i) 

r •200 1 *^* Usury may be pleaded to an action upon the corrupt 
*- ^ contract, or security; but to a scire facias^ on a judgment 

confessed, usury is no plea. For the statute only extends to bonds, con- 
tracts, and assurances, and cannot extend to a judgment, especially as it 
was competent to the defendant to have pleaded the usury to the original 
action, and not have suffered a judgment, which, instead of a contract or 
assurance, is redditum in invitum.{c) But the Court, in one case, 
thought the usury might be got at on a motion to vacate the judgnient,(rf) 
which was afterwards conlirmed, as the proper mode of proceeding; and 
upon a rule to shew cause, why the judgment entered upon a warrant of 
attorney given by the defendant should not be set aside, and why the 
proceedings on the scire facias should not be stayed, on the ground that 
the consideration, upon which the warrant of attorney had been obtained, 
was corrupt and usurious; the Court directed an issue to try, whether, 
or no, the contract were usurious; and, in the mean time, ordered the 
rule to be enlarged. (e) 

r •201 1 *^' '^^ *" action of assumpsit upon an usurious contract, 
■- -^ it is sufficient to plead the general issue, upon which the 

usury may be given in evidence.(/) And where the defendant moved 
for leave to plead non assumpsit and usury, the Court refused to allow 
them to be pleaded together, because usury might be given in evidence 
upon the general issue. (§•) And so if it appear upon the face of the 

(a) Per Lord Holt, 12 Mod. 493. 

(6) Per Periam, Justice, in Carter and Claycole*s case, 1 Leon. 307. 

(c) Middieton ▼. Hill,Cro. Eiiz. 588«— same case, Golds. 128. Rowe ▼. Bellaseys, 1 Sid. 
182. 

(d) Bush y. Gower, Str. 1043, — same case, reported more at large, Ca. Temp. Hardw. 
233. 

(e) Cook V. Jones, Cowp. 727. 

(/) Lord Bernard y. Saul, Str. 498. 

(S) Bernard y. Fitzhouse, 9 Mod. 369. Tayler y. Herbert, 1 Freem. 367, pi. 472. 
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{>laintiff'8 declaration, in assumpsit, that the contract is void for usury, 
16 shall not be permitted to recover. (^) 

But in an action on a specialty, though it appear upon the face of the 
declaration, that the bond, &c., is usurious, still no advantage can be taken 
of this, unless the statute be specially pleaded ;(2) neither will it be suf- 
ficient for the *defendant to demur to the declaration; but he ^ ^^ ^ 
is bound to plead, in order to give the plaintiff an opportu- ^ ^ 

nity of replying. (A?) 

A plea of usury may be pleaded with non est factum ;{l) and its chief 
requisite is, that it should set out the corrupt contract with the greatest 
precision and particularity; otherwise, if it be too general, it will be bad 
upon special demurrer. 

Therefore, where it was pleaded, " that the supposed writing obliga- 
tory was made and entered into by the defendant, under and by virtue 
of a certain corrupt contract, made after the 29th day of September, 
1714, to wit, on, &c., at, &c., between the plaintiff and the defendant, 
whereupon and whereby there was reserved above the rate of £5, for 
the forbearing of dBlOO for a year, contrary to the form of the statute in 
such case made and provided,'' the Court of King's Bench held this bad, 
upon special demurrer, (m) However, no advantage can be taken of 
such a general statement, except by demurrer, (n) 

*The plea must allege that the defendant was indebted to p moc\<\ ^ 
the plaintiff at the time the bond, &c., was given; or that ^ ^ 

there was an agreement to lend money upon the usurious contract; other- 
wise it will be bad.(o) 

And it also must be alleged that the bond was given for the payment 
of the usurious interest (;o) 

So it is material to aver quod corrupt^ agreatum fuit,{q) 

And the usurious contract must then be precisely set out;(r) and the 
quantum^ of the usurious interest must be specified. (f) 

So it must also be stated that the unlawful interest was for forbearance 
and giving day of payment. (/) 

And the statute must be specially averred ;(t^) but it is not necessary 
to recite it.(v) 

To a plea of usury, the plaintiff may reply, quod non corrupts agre- 

(h) Yeoman ▼. Barstow, Lutw. 273. V^here there was an indebitatus assumpsit for £10 
and a computasset for £35 ; and the defendant pleaded the statute, and averred that both 
counts were for the same cause of action, the Court thought the averment ill. Taylor v. 
Herbert, Freem. 367, — same case, Keb. 303. 

(>) Geangv. Swaine, Lutw. 464, — same case, called Grange's case, 3 8alk. 391. Whelp- 
dale's case, 5 Co. Rep. 119. Humberton v. Howgil, Hob. 72. 

(k) Dande v. Currer, 1 Sid. 285, pi. 21, — same case, 2 Keb. 35. 

(/) Lechmere v. Rice, 2 Bos. and Pul 12. 

(m) Hill v. Montagu, 2 Maule and Selw. 377. 

(n) Wright v. Wheeler, 1 Camp. 165, n. 

(o) Crow v. Brown, 12 Mod. 385. 

(p) Peterson's case, Cro. Eliz. 104. 

(q) Nevison v. Whitley, Cro. Car. 601. Mason ▼. Fulwood, Lutw. 467. Com. Dig. 
"Pleader," (2 W. 23.) 

(r) Tate v. Wellings, 3 Term Rep. 538. 

(s) Hinton v. Rofiee, 2 Show, 329, — same case, 3 Mod. 35. 

(#) Swales ¥. Bateman, Sir W. Jones, 409. 

(tt) Geang v. Swaine^ Lutw. 464. 

(«) Brown's Vad. Mec 255. s 
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* 

T *204 1 ^'^^^ fuit; — or, quod ^liciii biargamzamtj-^-oVf that it 
L -• was for a lawful debt, with a traverse of the corrupt agree^ 

ment And he need not shew in his replication how much the debt 
was,(u;) 

So he may reply, that the bond, &c., was made usurious by the scrive- 
ner's mistake, with a traverse. (a?) 

And he may traverse the agreement mo€lo et format without traversing 
it as the corrupt agreement. (J/) 

- Where the defendant pleads, quod corruptly S^CyZxA the plaintiff replies, 
that it wsispro vero etjusto debito, and traverses the corrupt agreement, 
he must conclude with a verification, et hoc paratus est verificare, and 
not to the country. (z) But the usual way is now to conclude to the coun- 
try without any traverse. (a) 

If the plaintiff reply scrivener's mistake, and shew a legal contract, 
and the defendant rejoin, and instead of traversing this contract, only 

r *205 1 ™^^® ^^® ^^y "pon which the contract was *made a part of 
*- ^ the issue, the rejoinder will be bad. (J) 

Where the defendant had pleaded the statute by a wrong date and title, 
and the plaintiff, by his replication, had admitted the existence of such 
a statute, the court, nevertheless, awarded a repleader.(c) 

And where, in debt on bond, the plaintiff declared that the bond was 
made in London, and the defendant pleaded that the bond was given for 
an usurious contract made at D. in Staffordshire, which the plaintiff tra- 
versed, and the issue was tried in the county of Stafford; it was moved 
in arrest of judgment, that the trial should have been in London. But 
the court thought the trial right, and mentioned two cases, where the like 
proceeding had occurred. ((/) 



Upon the plea of usury, the proof lies all upon the defendant; because, 
by his plea, he admits the debt.(e) Before, therefore, I quit this pwirt of 
r *206 1 ^^® subject, I shall advert to the cases and *decisions upon 
*- ^ the evidence calculated to establish the defence of usury. 

In the case of Walton v. Shelly, (/) it was decided, that a person was 
not a competent witness to invalidate a security, which he himself has 
given; but subsequently, in an action by the endorsee of a bill of ex- 
change against the acceptor, Lord Kenyon, Chief Justice, observed, that 
there were different opinions about this case, and held that the drawer, 
when releasedy was a competent witness to prove that he had given it to 
the plaintiff on an usurious consideration.(^) 

(w) Villars v. Gary, 6 Mod. 303. 

(x) Nevison v. Whitley, Cro. Car. 501. Buckler v. Millard, 2 Ventr. 107. Booth v. 
Cook, 1 Freem. 264, pi. 286, and see 1 Freem. 253, pL 268. 
(y) Cock y. Ratclifie, Gas. temp. Hard. 287, 
(z) Baynham v. Matthews, Fitzj^ib. 130. Smith v. Dovers, Dong. 428. 

(a) Hedges y. Sandon, 2 Term Rep. 439. 1 Saund. 103, n. (1.) 

(b) Nevison y. Whitley, Gro. Car. 501. 

(c) Love V. Wotton, Gro. Eliz. 246, — and see Moore y. Hart, 1 Vem. 110. 

(d) Kinnersley v. Smart, 1 Leon. 148, — same case, Gro. Eiiz. 195,— and Sybthorpe y. 
Turner, H. 28 Eliz. rot 209, and Payne v. Wilkenson, P. 31 Eliz. rot 303, cited ub. sup. 

i^e) Per Lord Holt, 12 Mod. 517. 

(/) 1 Term Rep. 296. 

{g) Rich y. Topping, Peake, N. P. C. 224,— «ame case, 1 Esp. N. P. C. 176. 
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• 

The same point was subsequently ruled by Lord Ellenborough, Chief 
Justice.(A) 

But in an action against the acceptor of a bill^ accepted for the ac- 
commodation of the drawer, the drawer is not a competent witness to 
prove that the holder came by the bill on an usurious consideration; be- 
cause he does not stand indifferently liable to the holder and the ac- 
ceptor, (i) 

*It has also been holden by Lord Keny^on, that an at- ^ ^207 i 
torney, who prepares deeds which are granted on an usuri- L J 

ous consideration, may be examined by the defendant, to prove the 
usury; and that his privilege of confidence will not extend to the origi- 
nal formation of the deeds upon which the action was brought. (A) 

And in an action by the endorsee against the maker of a promissory 
note, where usury was set up as a defence, Lord Ellenborough admit- 
ted in evidence letters from the payee to the maker, stating the usurious 
consideration between them; it having been shewn that the letters were 
written at the same time with the making of the note.(/) 



SECTION II. 



OP THE RELIEF AOAINST USURIOUS CONTRACTS IN COURTS OF LAW. 

That a party, who is called upon to perform his usurious agreement, 
may shield himself under the statute, has been already seen. If, how- 
*ever, he does not choose to wait the attack of his adver- ^ *oo8 1 
sary, but desires at once to free himself from all apprehen- ^ J 

sion of danger, the courts of law afford him a ready sanctuary. And 
not only will they prevent his future distresses, but will even restore 
to him all his losses, and compel the usurer to refund those profits, 
which he has unlawfully accepted from the borrower. 

While, however, the courts protect the borrower, they will be careful 
to observe, that when he seeks relief, he does not himself become the 
oppressor. Before he can appeal to their equitable jurisdiction, he must 
prove himself worthy their protection, by performing all that equity 
requires at his hands; and, therefore, he cannot demand their assistance 
against his creditor, till he has put him in the same situation as he stood 
before the bargain, by returning the principal really borrowed, together 
with lawful interest,(m) 

Where, therefore, usurious securities had been acted upon, and the 
money partly paid by the borrower, the Court of Common Pleas re- 

(A) Brard v. Ackerman, 5 Esp. N. P. C. 119, — and see Jordaine y. Lashbrook, 7 Term, 
Rep. 601, where a similar question was raised and settled, by which the case of Walton v. 
Shelly is overturned. 

(t) Jones y. Brooke, 4 Taunt. 464. 

(k) Duffin y. Smith, Peake, N. P. C. 108. 

(/) Kent y. Lowen, 1 Camp. 177. 

(m) Fitzroy y. Gwillim, 1 Term Rep. 153. 
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fused to set aside a judgment and execution upon these securities, ex- 
r *209 1 ^^^^ ^" ^^^ terms of *the defendant's repaying the principal 
*- -^ and legal interest, (n) 

The same rule holds with regard to an action; before a party can 
thereby entitle himself to relief from an usurious contract, he is bound 
to tender all the money really advanced. 

Where goods, therefore, of the value of above £90, had been pawned 
by the plaintiflf to a broker for d825, for which he was to receive nine 
guineas for interest for half a year; and for security, a written agree- 
ment was entered into, the purport of which was, that upon payment of 
£34 9s,, and interest, the plaintiff was to have the goods returned, ex- 
cept in case of loss by fire; and a fire having happened, by which the 
greater part of the goods were consumed, the plaintiff thereupon 
brought an action of trover; — Lord Mansfield, Chief Justice, having 
directed a non-suit, the Court of King's Bench refused to set it aside, (o) 

The borrower may maintain an action for money had and received 
r *2io 1 *8^^^^* ^^^ lender *to recover back the excess of the in- 
L -^ terest paid; — a doctrine which, though now settled, seems 

formerly to have been denied; it being conceived that both parties stood 
in pari delicto. 

Thus, in the case of Torakins v. Bernet,(jo) it appeared that three 
were bound in an usurious obligation; one of them paid some part of 
the money, and afterwards the obligee brought debt against another of 
the obligors, who pleaded the statute of usury, and avoided the bond. 
Upon this, the obligor that had paid some part of the money, without 
cause, to the obligee, brought an indebitatus assumpsit against him to 
recover that money. Treby, Chief Justice, who tried the cause, allowed, 
that where money had been paid by mistake, it was reasonable that it 
should be recovered again; but ruled that where one knowingly pays 
money upon an illegal consideration, the party that receives it ought to 
be punished for his offence, and the party who pays it is particeps cri- 
minis, and there is no reason that he should have his money again, for 
he parted with it freely, and volenti nonfit injuria. But this case has 

r *211 1 ^^^ ^^®^ '^"8 *exploded; and, ?iccording to Lord Mans- 
L J field,(5') Lord Hardwicke and Lord Talbot both declared their 

disapprobation of it, in the case of Bosanquet v. Dashwood. And with 
regard to parties beco mi ngjoar/icepc^ criminis, the following distinction 
is laid down, viz. between the prohibition of statutes made to protect 
weak or necessitous men from being over-reached or oppressed, and 
the prohibitions of statutes enacted upon general reasons of policy and 



(n) Hindle ▼. O'Brien, 1 Taunt 413, — but Uie Coart of Exdieqaer refuted to Mt 
a judgment regularly entered, upon the ground of usury or extortion in obtaining t/.^— 
Mathews v. Lewis, 1 Anstr. 7. 

(o) Fitzroy v. Gwillim, 1 Term Rep. 153. See Astley ▼. Reynolds, 8tra.915. Hodges 
▼. Lovatt, Loftt's Rep. 51. 

(/>) 1 Salk. 22, — and Skinn. 411, where it is stated to have been ruled by Holt, C. J. 

(9) In Clarke y. Shee, Oowp. 200. See Lord GhanceUor Thurlow's observations on 
Tomkins y. Barnet, in Neville y. Wilkinson, 1 Br. Ch. Rep. 547, — and Smith v. Bromley, 
Bougl. 696. N. [3.] Lord Mansfield conjectured that the action might have been to reoo- 
yer back what had been paid in part of principal and legal interest upon an usuiioua con- 
tract, and therefore the judgment that die action would not lie might be oorrect 
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public expediency; in the latter case, all parties are equally crimin 
the former, the oppressor is alone within the pale of the law. (7*) 

So, where an action was brought to recover money which had 
paid by A- to B, *to compromise a qui tarn action p ^^^ 
brought by J?. against •/?., it was objected, upon the statute ^ 
18 of Eliz. c. 5, that the party compounding with the informe: 
in pari delicto with the informer himself. But Lord EUenboi 
Chief Justice, delivered the opinion of the Court of King's I 
which declared that the penalties of that statute attached on the inf 
alone, and consequently that the action was maintainable. (^) 



SECTION III. 

OF RELIEF IN EQUITY. 

1. In cases strictly usurious. 

As at law, so in equity, a party applying for relief against an 
ous contract must himself do all that is equitable; and the rule is, 
make void the whole debt, but the party applying must submit 1 
what is really due:(/) for the court does not relieve against an us 
contract, to make a man lose his principal as *well as in- p ^^ 
terest.(w) And the same rule has been lately down by Lord l- 
Chancellor Eldon. " At law you must make out the charge of 1 
and in equity you cannot come for relief without offering to pai 
is really due, and must either prove the usury by legal eviden 
have the confession of the party ."(v) And where a judgmei 
been obtained at law for an usurious debt, the Court of Chance: 
reference to the master to see what was due, ordered the jud 
to stand for the money actually advanced and legal interest, (t^) 

But in a commission of bankruptcy, it will be different; for the 
assignees have a right to insist that the whole is void, as an usurioi 
tract; and unless the assignees and creditors submit to pay what is 
due, the court cannot compel them to do so.(ar) And there 
another distinction between a charge of usury in bankruptcy, 
courts of law and equity. For in bankruptcy it has been cons 

(r) This distinction, which is laid down by Lord Mansfield, in Clarke v. Shoe 
200, has been recognised and acted upon in several subsequent cases. See Smith \ 
ley, Dougl. 696, N. [3.] Bull. JW. JPri, 133.I{erot v. Wallace, 3 Term Rep. 26, pc 
J. Shove V. Webb, 1 Term Rep. 732. Scurfield ▼. Gowland, 6 Easfs Rep. 241. 
V. Golightly, Bl. Rep. 1073; — and Browning v. Morris, Gowp. 790. 

(») WiUiams v. Hedley, 8 East Rep. 378. 

It) Per Lord Hardwicke in Skip's case, 2 Vez. 489.— And if the plaintiff do 1 
such offer by his bill, the defendant may demur. Mason ▼. Gaidner, 1 Fonbl. on I 

(u) Per Lord Hardwicke, in Pit v. Cholmondeley, 2 Vez. 567.— Taylor t. Bell, 
170. James v Oades, 2 Yern. 402. 

(y) Hx parte Scrivener, 3 Yes. andBeames, 14. 

(w) Scott V. Nesbit, 2 Br. Ch. Rep. 641. 

(x) Ex parte Skip, 2 Yez. 489; — and see Benfield v. Solomons, 9 Yes. jun. 84, 
Eldon, G. 
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sufficient to suggest usury ia a petition supported by affidavits, merely 
r *214 1 *"P^^ information and belief; putting the party charged to 
^ -^ prove against himself, for the purpose of cutting him off 

from all relief. (y) 

In common cases, upon a bill to set aside an usurious contract, the 
defendant may demur to the discovery of what interest he agreed to 
take; for he cannot do this, without shewing the very interest he 
has taken. (z) Yet, though the Court will not compel a party to dis- 
cover his usury, it will not create a defence; but, in case of doubt, will 
direct an issue to try the question. (a) 

Where illegal interest has been actually paid, a court of equity will, 
upon the prayer of the oppressed party, order the money paid to be 
accounted for, although he may for a while have submitted to the oppres- 
sion. (A) And, in short, wherever there has been an usurious contract, 
and money paid in pursuance thereof, a court of equity will interfere in 
r *2i'5 1 fevour of the oppressed party ;(c) while, on the other *hand, 
L ^ the usurer is looked upon with a very unfavourable eye. 

Therefore, where Ji. had given his note of hand payable to B, two 
months after date for £100, which B. had endorsed over to C. allowing 
a discount of £9 per cent,, and C afterwards proved under a commission 
against ^. for the whole sum, the commissioners stopped his dividend. 
And upon his petitioning the Chancellor to be admitted to his share of 
the dividend. Lord Hardwicke would not relieve him, but directed an 
issue to try whether the bond was usurious. (fl^) 

2. In cases not strictly itsurious. 

As in cases of usury, so in transactions, which though not actually 
amounting to usury, are yet hard and unconscionable in their terms, a 
court of equity will interfere. 

Thus the court will relieve against a post obit, which, though it be 
not strictly usurious, is frequently a kind of contract in which there is 
great inequality and hardship. And, on many occasions, the courts of 
equity have stepped forward, where a young heir has made over his 
•property in expectancy on the death of his father, for a very inadequate 
present emolument. 

r *216 1 *Thus, in Bill v. Price,(e) where three young heirs 
*- J borrowed money of the defendant, an exchange-man, to be 

paid^ve for one and more, after their fathers' death; for which purpose 
the defendant took securities from them for payment of these sums; up- 
on one of them bringing his bill to be relieved, the Court of Chancery 
decreed that his security should be delivered up, on payment of what 
the defendant had really and bondfyte piiid to him. 

(y) Ex parte Scrivener, 3 Yes. and Beames, 14. 

(z) Chauncey v. Tahourden, 2 Atk. 392. Earl of Suffolk v. Green, 1 Atk. 450. 

(a) Per Lord Hardwicke, C. in Brownsword v. Edwards, 2 Yez. 246. 

(Jb) Bosanquet y. Dash wood, Ca. Temp. Taib. 38. Langford y. Bernard, cited Toth. 231. 
Proof y. Hines, Ca, Temp. Talb. 1 14. 

(c) Ibid. And see Moore v. BatUe, Amb. 371. Barker ▼. Yansommer, 1 Br. Ch. Rep. 
149. Brown v. Parkham, 1 P. Wms. 652. 

{d) Ex parte Thompson, 1 Atk. 125. 

(e) 1 Yern. 467. 
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And in Berny v. Pitt,(y* ) the plaintiff being a young man, and his 
father tenant for life only of a great estate, which by his death was to 
come to the plaintiff in tail ; and during his father's life, having but a 
narrow allowance, became indebted, and borrowed £2,000 of the defend- 
ant, and entered into two judgments of d85,000 a-piece, defeasanced that 
if the plaintiff out-lived his father, and within a month after his father's 
death paid the defendant £5,000, and if the plaintiff should marry in the 
•lifetime of his father, then if he should from such mar- p ^g.- •, 
riage, during his father's life, pay the defendant interest for L -* 

his £5,000, the defendant should vacate the judgment; with this farther 
clause in the defeasance, that it was the intent of the parties, that if the 
plaintiff did not out-live his father, the money should not be repaid. Af- 
ter the death of the father, the plaintiff brought his bill to be relieved 
against the said judgments, upon payment of the £2000, but with inte- 
rest And Lord Nottingham decreed, that the judgment should be va- 
cated upon the payment of the £5,000, with interest from a month after 
the plaintiff's father's death. But upon a re-hearing of the cause, Lord 
Chancellor Jefieries discharged Lord Nottingham's decree, and ordered 
the defendant to refund to the plaintiff all the money he had received of 
him, except the £2,000 originally lent, and the interest for the same. 

But such bargains are not set aside in a court of equity as a matter of 
course, for they may be fair; and in order to overthrow the transaction, 
it must be shewn that there was some fraud, or undue advantage, on the 
part of the person lending the money. (^) 



•PART III. [ '^is ] 

OP THE PUNISHMENT OP USURY. 

CHAPTER I. 

OP AN INDICTMENT FOR USURV. 

Whether or no an indictment lies at common law for the offence of 
usury, is a question upon which the books do not rightly agree. 

On the one hand some cases expressly lay it down, that if judgment 
cannot be given on the statute, it shall be given at common law; as where 
there is a taking of usurious interest without a contract; and the particu- 
lar punishment is mentioned as being fine and imprisonment.(a) And 
in more than one case it is decided that no indictment for usury will lie 

Xf) 2 Vem. 14. And seeNott v. Hill, 1 Vem. 167. Lord Ardglasse ▼. Muschamp, 1 
Vera. 237. Knot ▼. Johnson, 2 Vera. 27. Lamplugh y. Smith, 3 Vera. 77. Wiseman 
V. Peake, 2 Vem. 121. Twistleton v. Griffith, 1 P. Wms. 310. Curwyn v. Milner, 3 P. 
Wms. 292, n.(c.) Baraardiston v. Lingood, 2 Atk. 233. Stanhope v. Cope, 2 Atk. 231. 
Gwynne ▼. Heaton I Br. Ch. Rep. 1, — and Hylton y. Hylton, 2 Vez. 547. 

Q) Fran. Max. 4, — and upon this subject see 1 Fonb. on £q. 26. 140, — and the case 
of Heathcote y. Paignon, 2 Br. Ch. Rep. 167. 

(a) Anon. 8 Salk. 391. Rex y. Walker, 1 Sid. 421. 

Vol. v.— 2 W 
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r *21 9 1 ** ^^^ quarter sessioiu;{b) a restriction which *would hardly 
I- ^ sefin necessary, if in point of law no indictment would lie 

at all in any court whatever. Nor are there wanting instances of such 
indictments for usury having been prosecuted, (c) 

On the other hand, it is imperatively laid down in one case,(£{) that no 
indictment will lie on the statute of ttsurt/; because the statute has 
prescribed a method of proceeding which must be followed: and in that 
case the indictment was quashed. And in another case, where there was 
a motion for an information against a pawn-broker(e) for taking sixpence 
in the pound per month interest, the Court did not think the offence 
heavy enough to grant the information; especially as the statute had 
marked out a particular way of proceeding; and they added, generally, 
that the party could not be indicted.(f) 

It seems, indeed, clear, that where a statute creates an offence^ and 
prescribes a particular mode of prosecution, there an indictment, as at 
r ♦220 1 ^^"^"^^^ ^*w> cannot be resorted to. As where a *party was 
L ^ guilty 'of a breach of the statute of 1 James I. c* 17, by 

making hats and caps without having served an apprenticeship, and was 
indicted; the statute having appointed a particular course of proceeding, 
the Court quashed the indictment. (^) Now certainly the offence of 
taking above £5 per cent may be considered as entirely created by the 
statute of Anne; and therefore, if a party be indicted for usury, it must 
be for usury at common law, and not for merely transgressing the enact- 
ment of the statute. But at common law, according to some authorities, 
all interest was usury, and the taking of one farthing above the sum lent 
was as much a commission of the offence as the taking of an hundred 
per cent. In an indictment, therefore, one of two absurdities seems ne- 
cessarily to be incurred; either by indicting a party for taking more than 
£5 per cent, to run into the statute law and its provisions; or by indict- 
ing him at common law for taking less than £5 per cent., to charge the 
party with an offence sanctioned by the act of the legislature. (A) 
r *221 1 *The truth seems to be, that considering the odium in 
L J which usury was held at the time of the first statute's en- 

actment, the courts were either unable or unwilling to suppose, that a 
crime of unequal magnitude with murder should be expiated by pecu- 
niary forfeiture, without corporal punishment; and, therefore, they 
allowed the course of indictment to be proceeded in, as if no statute had 
been passed, and no penal action established. 

No indictment, as far as appears from the reports, has been prosecuted 
since the seventh year of the reign of Queen Anne;(i) and as that 
occurt'ed five years before the passing of the statute now in force, and 

(6) Regina ▼. Smith, Lord Raym. 1 144. Same case, 2 Salk. 6S0. Same point, Rex t. 
Bakestraw. 3 Salk 188, — and Rex v. Pexley, 2 Barnard, 143. 

(c) Rex V. Evans, 1 Keb. 242. Rex y. Upton, Strange, 816. Rex ▼. Gast, or Garth, 
1 Keb. 629. Rex v. Drury, 2 Lev. 7. Regina v. Sewel, alias Beaos, 7 Mod. 118. 

(d) Regina v. Dy. 1 1 Mod. 174. 

(e) See the statute for the regulation of pawn-broken, 36 Geo. 3 c. 87. 

(/) Rex ▼. Cawket, 1 Barnard, 209. 

(^) Rex ▼. Pensax, 1 Barnard. 127; and see Rex v. Wright, Burr. 644. Hartley v. 
Hooker, Cowp. 524. Rex y. Robinson, Burr. 803. Gates ▼. Knight, 3 Term. Rep. 442. 

(A) The absurdity will be increased by suppoeing> that £40 per eerU- was allowed at com- 
mon law. 

(t) The Queen ▼. Dy. II Mod. 174. 
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was then quashed as bad, it is hardly to be expected that the courts will 
ever again be called upon to speak as to the validity of an indictment 
for usury. (A?) 



•CHAPTER II. [ "222 ] 

OF A QUI TAM action. FOR USURY. 
SECTION I. 

OF THE ACCRUING OF THE ACTION. 

Br the statute of Anne, the lender, in case he takes more than £5 per 
^nt.y forfeits the treble value of the monies, wares, merchandizes, and 
other things, lent, bargained, exchanged, or shifted; half to the king 
and half to the prosecutor: — which penalty is to be sued for in the county 
where the offence is committed, and not elsewhere^ by action of debt, 
bill, plaint, or information, in which no essoign, wager of law, or pro* 
tection, shall be allowed. 

This action, like other penal actions, must be brought within a year 
after the offence is consummated ;(/) and therefore it is always material 
*to consider when the consummation of the offence takes ^ ^^^^ ^ 
place, so as to charge the usurer in proper time.(m) I- ^ 

According to the earlier cases, the very making of the usurious con- 
tract subjected the lender to the penalties of the statutes, although he 
never received one farthing;(n) and in Hedgeborrow v. Rosenden,(o) 

i which was a case on a gaming security,) it was said, that if one contracts 
or more interest than the statute allows if the creditor request itj 
though he never does request it, yet it is within the statute of usury. 

But the rule laid down by these cases is unsupported by other deci- 
sions; and though it is said in Mallory v. Bird,(jt7) that if one contracted 
to have £20 upon the loan of ^8100, if he took nothing of the ^20, he 
should not be punishable by the statute; but if he took any thing, if but 
one shilling, this was an affirmance of the contract, and made him liable 
for the whole; — the rigour of this doctrine is considerably softened by 
an interpretation of Mr. Justice Aston, that by one shilling is meant 
*one shilling beyond the legal interest.(5') And the learned p ^ ^ 

judge's interpretation is strongly confirmed by an early case, *• J 

(A;) Mr. Plowden is strongly of opinion that usury is still an oflbnce at common law; and 
that a man may be indicted as a common usurer. P. 220. 

(J) By the stat. 31 Eliz. c. 5, s. 6', the common informer is limited to a year after the offence 
is committed; and if no suit is so brought, then the king may sue any time within two years 
after the end of the first year. And after the first year when the suit is lasped to the crown, 
the court of King's Bench will not grant a qui tarn information. Rex ▼. Hendricks, Str. 
Rep. 1234. 

(m) Lloyd, qm tarn, ▼• Williams, Bl. Rep. 793. Same case, 3 Wilt. 260. 

(n) Whinton, qui iam, ▼. Marine, Dyer. 95^ b. 

(o) IVentr. 254. 

(p) Cited Cro. Elix. 20. 

Iq) Stated by Mr. Justice Buller, in Fisher ▼. Beasley, Dougl. 362. 
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in which it is said, that if A, borrow of B. d880, and be bound in an 
obligation to pay him ^690 at the end of the year; yet if he take but J680, 
although the obligation be void, this would not be usury 'to make a treble 
forfeiture. (r) 

But where a premium is paid for the loan, which coupled with the 
interest exceeds the legal rate, the action does not accrue till the interest 
is received. 

As, where a sum of money was lent upon an agreement to pay legal 
interest, and a premium over and above was paid at the time of the 
money's being advanced, such premium in itself not exceeding the 
legal interest; the question was, whether the penalty was incurred at 
the time of the receipt of the premium, or whether it did not accrue un- 
til the interest was paid. The sum lent was d8100; the premium £2 2s.; 
and at the end of six months, when the principal was repaid, £2" lOs, was 

r *22'5 1 ^^^^ P*^^ ^^^ interest. The action not having been com- 
*■ -^ menced ♦till above a year after the payment of the premium, 

but within a year from the payment of the interest. Lord Mansfield, at 
the trial, nonsuited the plaintiff, upon the ground that the penalty was 
incurred upon the payment of the premium, and that the action, not 
having been commenced within a year from that time, was now barred. 
But afterwards, upon a motion for setting aside the nonsuit, the whole 
Court were of opinion that the penalty did not accrue till the receipt of 
the interest^ and consequently that the plaintiff was in time with his 
action, (f) 

So where •^. had borrowed £600 of JB., paying him ten guineas pre- 
mium; and at the end of the half year, t^. paid d915 for interest; it was 
urged, that till the whole year was expired, tliere was a locus pseniten- 
tiae; and that the premium being entire, and received for a year, it could 
not be apportioned and tacked to the half year's interest. But the Court 
overruled the objection, and held that the usury was complete at the 
payment of the half-year's interest .(/) 

But where %^. lent B. £500, paying immediately a premium of £50, 
and paying interest on the £500 at the rate of £5 per cent, for five 

r *226 1 ^y^^'*^' *^ ^^ ^^^ ^^ which time a qui tam action was 
t J brought; the Court of Common Pleas held that the loan 

could only be taken as a loan of £450, because £50 had been returned at 
the time of the loan ; and that, as the interest received at that rate as on 
£500 for the last year was usurious, the action was not barred by lapse 
of time.(w) 

Though the usury is complete as soon as the lender has received the 
interest in money or money's worth, yet the mere taking of a promis- 
sory note for payment of the sum lent, with usurious interest, does not 
complete the usury, unless the bill be paid; for until it be paid, the 
lender has received nothing.(t;) 

So where money is lent by a check, it is not a loan within the statute 
till the check is cashed. (t^;) 

(r) Brown v. Fulsbye, 4 Leon. 43. And see Martin Van Henbeck'a case, 2 Leon. 38. 
(«) Fisher, qui tam^ y. Beasley, Doug. 235. 

If) Wade, qui taniy ▼. Wilson, 1 East's Rep. 195. And see, ante, section viL 
(ti) Scurry, qui tam, v. Freeman, 2 Bos. and Pul. 381. 
(t;) Maddock, qui tam, v. Hammett, 7 Term Rep. 184. 

Iw) Brooke, qui tam, v. Middieton, 1 Camp. 445. And see Borrodaile, qui tam, ▼. Mid- 
dleton, 2 Camp. 53. 
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And although it be not punishable to make an usurious contract, if 
such usurious contract be not carried into effect; yet it is said by Baron 
Gent, in Sir Wollaston Dixie's case, that if ^. lend B. dSlOO, without 
any contract for interest, and afterwards at the end of the year, B, gives 
him £20 for the loan thereof, the same *is within the statute; j- ^^g- , 
for his acceptance makes the offence without any bargain or I- ^ 

contract, (a?) For the statute refers as well to past as to future forbear- 
ance.(y) 

The difference of the effect of the statute in the avoiding of the con- 
tract, and the accruing of the penalty, is therefore manifest. As soon 
as an usurious contract is made, it is ipso facto ab initio void. But the 
penalty does not arise upon the making of the contract. That is only 
incurred by the execution of the contract; or by the receipt of excessive 
interest without any previous usurious agreement. (z) 

*The time for bringing the ^ction being settled, the nexfr ^ *oofi i 
question is, as to the proceedings in the action. These I shall L ■' 

consider in their proper course. 



SECTION II. 

OF THE PROCESS AND PLEADINOS IN A PENAL ACTION FOR USVRT. 

A qui tarn action on the statute of usury, to recover treble the value 
of the sum forborne, can only be brought in the superior courts at West- 
minster. 

Therefore, where such an action was prosecuted in the court of Ely,^ 
a writ of error was brought (a) 

The borrower of the money is as capable of suing for the penalties as 
a stranger; — but,. it *seems, that previously to the commence- p mooQ i 
ment of the suit, he must repay, or at least tender, all the ^ ^ 

money borrowed.(J) 



n 



[x) 1 Leon. 96. And see Anon. I Ventr. 38: and Rex ▼. Walker, 1 Sid. 42 U 

[y) Rex ▼. Rant,Trin. 16 Car.B. R. cited Vin. Abr. Us. (I.) 

(2) I have endeavoured, in Part i. sect vii., to shew that a contract to take interest before 
the expiration of the term of forbearance is illegal. Mr. Serjeant Hawkins, referring to some 
of the cases I have cited in sect vii. concludes, that if there be no contract, and the interest 
is only paid beforehand for convenience* sake without any corrupt intention, it will not incur 
the penalty. Hawk. P. C. c 82, s. 14. But quxre, whether this is not canying the notion 
of a want of corrupt intention to too great a lengthl The parties who enter into a contract 
not usurious in its terms, will not, as we have before seen, be prejudiced by a mere mistake 
in expressing the contract. Yet if they agree to do a thing which they believe to be legal, 
but which turns out to be usurious, this cannot be called a mistake, but is an ignorance of 
law, which affi>ids them no excuse. The question must always be, has the lender taken more 
than five j>tfr cent.? If he has, it will be an unavailing apology to say, that he did it for eon- 
venience* sake. All usury is committed for convenience' sake. 

(a) Gardner V. Morefield, 1 Keb. 654, pi. 67; which cites Gregory's case ; and Banington 
y. Kine, 1 Cro. This last reference is incorrect, as no such case is to be found in Croke. 
And see Anon, Hardr. 420. 

(6) Fitnroy t. Owillim, 1 Term Rep. 163. 

2 w 2 
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And in commencing the action, it is no variance, or irregularity, if the 
plaintiff sues out the writ in his own name, and afterwards declares qui 
iam; for by this his demand is rather narrowed than enlarged.(c) 



The action is local by the express words of the statute of Anne, and 
must be brought in the county where the offence was committed. (c?) 

And in Sir Wollaston Dixie's case,(c) it was said that the informa- 
tion(/) need not shew the place w^here the contract was made, but that 
it should shew where the taking was; for the receipt is what is punish- 
able by the statute, and not the contract: and it shall be tried where the 
taking was. 

r *3*?n 1 **A.nd in debt on bond made at S, the defendant pleaded a 
I- J corrupt contract made at i5./ and on issue joined, and the 

venue awarded from J5., it was moved that it should be by a jury from 
both places; but, by the Court, the venue is well awarded. (^) 

So where a draft was given with usurious interest, and a receipt taken 
for it in the county of Jl.y and the draft was afterwards exchanged for 
money in the county of J9.; the usury being committed in JB., it was 
holden that ih^ venue must be laid there. (^) 

An information upon the statute of usury, for an usurious mortgage, 
charged the defendant, that he had taken more than lawful interest for 
the forbearance of one year; and that this taking was out of the issues, 
rents, and profits, which he received in Middlesex, of lands in Glamor- 
ganshire, that had been mortgaged to him. Manwood said, the taking of 
the issues ought to have been laid where the land was.(e) 

But in a case of much later date, where an usurious contract was entered 
into by deed executed in London, appointing •^. the lender, to be the 
receiver of B. the borrower's rents in Middlesex, with a pretended salary, 
r *2'?i 1 *"^ ^' accordingly *received the rents in Middlesex, but 
L ' J settled the balance with B. in London, the Court held that 
the venue was well laid in London, for the offence did not appear to be 
complete till the account was settled.(/) 

And if the foundation of the action arises in two counties, the venue 
may be laid in either, (m) 



In framing the declaration in an action on the statute of usury, several 
things are to be considered, which are material to the validity of (he 

(c) Lloya, qui tarn, v. Williams, 2 BL Rep. 722. Same case, 3 Wils. 141. 

(d) And see stat. 21 Jac. 1, c. 4. 

(e) 1 Leon. 97, pi. 125. Toptclif, qui tarn, v. Waller, Dyer. 346, b, pi. 9. Same case, I 
And. 48, pi. 122. 

(/) The statate by *' information/* means an information qui tarn, 1 Barnard, 209. 
(^) Stanton v. Barton, 2 Buistr. 34. 
(h) Scarry, qui tam, v. Freeman, 2 Bos. and Pul. 381. 
(s) Owen Morgan's case, 3 Leon. 238, pi. 327. 
(/; Scott, qui tarn, v. Brest, 2 Terra Rep. 238. 

(m) Ibid; and Bulwer's case, 7 Co. Rep. <>7. And see, upon this point, Jennings ▼. 
Hunlun, 2 Lev. 122; and Adderly ¥• Wise, 2 Le?. 164 ; together with the casesthere cited. 
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pleadings; and any misstatement of which will prevent the plaintiflF's 
recoveripg. 
These are, 

1. The time of the contract, or loan. 

2. The animus quo of the person forbearing. 

3. The person to whom the debt was forborne. 

4. The substance of the contract and forbearing. 

5. The taking of the excess of interest. 

6. The formal conclusion. 

' *1. The Time of the Contract , or Loan. [ *J332 J 

The time of the contract or lending must be stated to be subsequent 
to the passing of the statute; viz. after the 29th day of September^ 1714; 
but if this appear by the terms of the contract or instrument itself, it is 
sufficient without a formal allegation.(n) 

The day of the loan must be exactly stated; and a nonsuit will be the 
consequence of a variance in this respect. 

Thus where the plaintiff declared, that upon a corrupt contract made 
on the 21 st day of December^ 1774, the defendant received dSG 8^, 

upon the loan of £ , for giving day of payment to the 23d of 

December y 1776; and it was proved that the corrupt contract was made 
on the %Zd of December^ 1774, for two years; the variance was held to 
be fatal, (p) 

So where the corrupt agreement was stated to have been on the 26th 
of Marchy 1801, and it appeared that the money was not advanced till 
the 27th, the plaintiff was nonsuited on this variance. (/?) 

And where the loan was stated to have been on the 20th of Jipril^ 
and it was proved that *the money was lent by check sent ^ ^qqo i 
by letter on the 20th, but not received till the 2lsty Lord ^ ^ 

Ellenborough, Chief Justice, held this a fatal variance, (q) 

So where the loan was stated to be on the 2lst of *^pril; and in proof 
it appeared, that on that day the borrower received from the defendant, 
as part of the sum lent, a check which was void for want of a stamp; 
and that the same day he paid this into the banker's, who immediately 
gave him credit for the amount, but that his banker did hot receive pay- 
ment of it till the 22d; Lord Ellenborough, Chief Justice, considering 
the check as a nullity, thought that there was no lending till the 22d, 
when the money was absolutely received. And therefore his Lordship 
nonsuited the plaintiff. (r) 

Goulton owed Flintoft d&600 on bond, and Flintoft was indebted to 
the defendant (Wilson) in ^61,200 on a promissory note. Flintoft being 
unable to pay the defendant more than half of his debt, on account of 
the default of Goulton, it was agreed between the respective parties on 
the 4th of April, 1798, that the defendant ^should accept ^ *Qq4 i 
Goulton and one Yates, by way of surety for him, as de- ^ ^ 

fendant's debtors, for the remaining ^600 instead of Flintoft; the 
defendant saying, however, that he would only lend Goulton the money 

(n) Baynham ▼. Mntthews, Fitzgib. 130. 

(o) Carlisle, qui tarn, v. Trears, Cowp. 671. 

ip) Harris, qui tarn, v. Hudson. 4 Esp.N. P. C. 152. 

Iq) Brooke, qui tarn, v. Middleton, I Camp. 445. 

(r) Borrodaile, qui tarn, y. Middleton, 2 Camp. 53. 
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for one y^ar, which was agreed to. Accordingly, Goulton and Yates 
gave' their promissory note of that date, by which they jointly and 
severally promised to pay to the defendant or order ^600 on demand for 
value received, with interest after the rate of ^5 per cent per annum; 
and the defendant at the same time received from Goulton a premium of 
ten guineas. Flintoft, however, having omitted to bring Goulton's bond 
with him, it was agreed that the old securities should be the next day 
delivered and cancelled, which was accordingly done. The declaration 
laid it as a loan of money from the defendant to Goulton on the 4th of 
ApHlj 1798. 

It was objected that there was no loan of money, none having been 
received by Goulton; and that the making himself the debtor instead of 
Flintoft, and giving his own note for the money, did not constitute a 
loan, though it might have been laid as a corrupt contract; or if it did 
constitute a loan, it was not such to Goulton alone, but to him and 
Yates jointly. It was also objected, that the loan was iniproperly stated 

r »s^'> 1 **^ ^ ^^ ^^ ^^^ ^ ^pril; for that the agreement did not 
L J take effect till the bond given by Goulton to Flintoft was 

cancelled. The court overruled all the objections, and held the trans- 
action to be rightly described, {s) 

2. The animus quo. 

It has already been said, that a mere mistake will not make the lender 
liable as for usury; and, therefore, in order to charge him, it must be 
expressly stated that the taking of excessive interest was ^^per corrupt- 
am accommodationemji*\t) or ^^ quod corruptl agreatum fuit.^\u) 

But where the declaration stated that the defendant corruptive, lent 
JE40, &c." and also that he lent £20 without saying corruptivly it was 
nevertheless held, that the judgment should be given for that part which 
was good.{t;) 

So where the defendant was indicted for usury, without saying, qudd 
corrupts agreatum fuit^ the indictment was quashed.(u;) 
r «oQfi 1 *^^* ^^ ^^ otherwise in a verdict ^ which is the finding of 
L '^'^^ J lay gente.(ar) 

3. The Person to whom the Debt was forborne. 

It is also necessary to state with precision the person to whom the 
forbearance was given. For in an information for usury, where the con- 
tract was laid to be with persons unknown, it was holden ill.(y) 

Yet it seems, that though it be not specially averred that the forbear- 
ance was to t^., if it appear to have been so with certainty, it will be 
8ufficient.(2r) 

(«) Wade, qui tarn, ▼. Wilson, 1 £ast Rep. 195. 

{t) Doctor Foster's case, 11 Co. Rep. 58. Doctr. plac. 332. Emmot v. Folwood, 1 
Anders, 49.pl. 123. 

(v) Per Croke, J., in Roberts v. Tremoile, 2 Rol. Rep. 48. And see Higgins v. Mervin, 
cited Cro. Jac. 508. 

(v) Woody's case, Cro. Jac. 104. 

{w) Rex V. Gast, or Garth, 1 Keb. 629. Vide Farrell v. Shan, 2 Keb. 5S^. And Sy- 
mond's V. Cockerill, Noy, 151. 

(ar) Per Croke, J., in Roberts v. Tremoile, 2 RoL Rep. 48. 

\y) Nasie's case, Noy*s Rep. 143. 

(z) Marshall y. Birkenshaw, 1 New Rep. 172. 
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If more than legal interest be taken by the defendant, on a note 
given to A. by B, as a collateral security for money lent to C and en- 
dorsed by A, to the defendant; such usury is well described to be for 
the forbearance of money lent by the defendant to B. (a) 

So, if a person discounts a bill of exchange, and pays for it the 
amount of the contents, deducting only legal interest, and on a subse- 
quent *day receives usurious interest under pretence of r- ^^on -i 
guaranteeing the acceptor; — ^the sum first paid may be laid ^ J 

as forborne to the person who first received the money on endorsing it to 
the discounter; even supposing that that person, if sued on the bill, 
ifiight recover over against the discounter as guarantee.(6) 



4. The Substance of the Contract qf Forbearing. 

It is sufficient, in setting out the contract, to describe the corrupt bar- 
gain generally; because matters of this kind are supposed to be privily 
transacted, and the action or information may be brought by a stranger, 
who cannot have the same means of knowledge as the parties them- 
selves, (c) 

There are, however, three points upon which the greatest accuracy is 
requisite, because the judgment depends upon them.(</) These are, the 
sum forborne; — the timeiov which it is forborne; — ^and the excess of 
interest taken. 

In the case of Lee v. Cass, just cited, the court held that the sum 
first paid might be stated as the sum forborne; and Sir James Mans- 
field, *Chief Justice, added, that, in such a case, it was p •oqc 1 
usual to declare upon the transaction in both ways, as well •- ^ 

on the sum contained in the bill, as on the same sum diminished by the 
discount; but that either way would suffice, (c) 

And it has been ''said, that it must be shewn who forbore the mo- 
ney,(/) as well as whose money it was that was forborne.(g") 

In one case, where there was a contract for a loan of money j a spe-- 
cific sum was stated to have been lent; but it appeared in evidence that 
the loan had not all been in money, but that, to make up part of the 
sum, gold of a known value had been taken as cash. Upon its being 
objected that this was a variance, the court held that the contract was 
proved as laid; because it was not originally a contract for the delivery 
of goods, but for a loan of money. The contract was for the loan ot 
money; and it was only in the execution of the contract that a parti- 
cular commodity was made to stand in the place of the thing which 
constituted the value. (A) 

(a) Manners, qui tam^ ▼• Postani 3 Bos. and PuL 343. And Wade, qui tarn, y. Wil- 
son, ante, page 233. 

(b) Lee, qui tarn,'?, Cass, 1 Taunt 511. 

(c) Bodo ▼. Sanderson, Cro. Jac. 440. And 1 Hawk. PI. Cor. c 83, s. 24. 
Id) Rex Y. Gillham, 6 Term Rep. 265. 

(e) 1 Taunt. 616. (f) Kenn's case. Dyer, 867. b. 

(g) Per Manwood, Ch. B. in Sir Wollaston Dixie's case, 1 Leon. 97. But see the form 
of the declaration, post. Appendix. 
(A) Bu\)e,gui tarn, v. Parker, 1 Hen. BL 283. 
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r *23Q 1 *The /f/ne q/'ybr6€oran«e(t) must be stated with accuracy, 
^ J as well as the time of the loan. 

The defendants on the 30th of */9prilj 1810, discounted for B. a post- 
dated bill, bearing date the 16th of Maj/y 1610, and gave in lieu thereof 
a bill which had then seven days to run, and which consequently would 
become due on the 7th of May: for this the defendant made no rebate. 
This was laid in the declaration to be a loan of the amount of the first 
bill, from the 7th of May till the 16th, and the Court thought it rightly 
laid, (k) 

The excess of interest must also be correctly set out; for to shew that 
more than legal interest was taken will not suffice, unless the exact amount 
be stated. (/) 



5. TTie taking of the Excess of Interest. 

The declaration must state that the corrupt agreement was followed up 
by a loan, and the actual receipt of excessive interest (^) 



[ *240 ] *6. The Conclusion. 

The declaration must end with the formal averment, contra formant 
statuti». It is, however, unnecessary to aver the particular statute. (n) 
And no damage must be stated; because, until the informer's commenc- 
ing the action, no interest attaches to him; and the debt only arises upon 
the judgment, (o) 



SECTION III. 

pP AMENDM£NT IN A PENAL ACTION FOR USURY. 

While all is in paper, an amendment may be made at common law, as 
well in penaly as in civil, actions; but the permission to amend is entirely 
in^the discretion of the Court 

In a declaration in a qui tarn action for usury, the Court granted 
leave to amend by altering the date of the note, all being in paper. (/?) 

(i) It is said in Sir Wollaston Dixie's case, that where there is a loan for twelve months, 
this shall be intended of calender, and not lunar months, 1 Leon. 96. See also Catesby 
▼. Bishop of Peterborough, Cro. Jac. 141. Same case, Yelv. 100. But see Tullet ▼, Lin- 
field, Burr, 1455. 

(^k) Hutchinson, gvi tarn, v. Piper, 4 Taunt. 810. 

(l) Martin Van Henbeck's case, 2 Leon. 39, pi. 52. 

(m) Rex V. Upton, Str. 816. 

(n) Toptclif, qui tarn, v. Waller, Dyer, 346, b. Same case, 1 And. 48, pi. 122. 

(o) Frederibk t. Lookup, qui taitij in error. Burr. 2018. Claming ▼. Sibly, Burr, 2489. 
As to pleading to an information, see Paramore y. Robinson, cited Cro. Jac. 544, 

{p) Bonfield, qui tarn, ▼. Milner,Burr. 1098. 



PENALTIES ON T7SUR7. 93 

So the Court of King's Bench amended a misnomer of the defendant's 
christian name in a penal action, (q) 

*So, after the record had been made up, and carried down ^ ^^41 n 
to trial, and withdrawn by the plaintiff, the Court granted ^ ^ 

leave to amend as to the sum lent, (r) 

And in another case, after the record was withdrawn, the defendant 
had leave to amend by altering the venue. (^) 

And the Court will grant leave to amend, even after the time limited 
for bringing a new action has expired, provided the plaintiff has not been 
guilty of any unnecessary delay in prosecuting his suit, and the amend- 
ment does not introduce any new substantive cause of action. (/) 

But the amendment in the declaration will not be permitted, where 
there has been any delay on the part of the plaintiff, even though the 
pleadings are still in paper, (u) 

As where the action has been depending four years, (v) 

Neither will the Court, in a penal action, alter the term of which the 
declaration is entitled *to a previous term, in order to bring ^ ^ 
it within the time limited for the action.(i^) L *"** J 

Nor is there any instance in which the Court has given leave to amend, 
as to the parties to the suit, in a penal action, after demurrer.{x) 

But the Court will amend the verdict by the judge's notes, if the jury, 
by mistaking the date of the instrument, create a variance, for which the 
evidence affords no foundation :(y) But not if any evidence has been 

Siven, by which it was competent for the jury to find as they may have 
one. [z) 



SECTION IV. 

OF COMPOUNDING AND SETTLING A PENAL ACTION FOR USURY. 

The prosecutor may, if the defendant consent, compound the action, 
on the Stat. 18 Eliz. c. 5; but such composition must be with the leave 
of the Court, otherwise it is penal. (a) But the Court will, in general, 
grant this leave, even after verdict, {b) 

*And where a rule has been obtayied by the defendant, - ^^ 
for staying the proceedings, on payment of part of the pen- t J 

{q) Mestaer ▼. Hurst, B. R. Hil. 1815, cited 1 Marsh. Rep. 420. 
(r) Mace, qui tarn, ▼. Lovett, Burr. 2833. 

(«) Tailleur, qui tarn, ▼. Cocks, B. R. Tr. 1782, cited 6 Term Rep. 173. 
(t) Cross ▼. Kaye, 6 Term Rep. 643. Maddock, qui tarn, ▼. Hammety 7 Term Rep. 56. 
(u) Ranking, qui tarn, v. Marsh, 8 Term Rep. 30. Steel, qui tarn, ▼. Sowerby, 6 Term 
Rep. 171. 

(v) Goff, qui tarn, v. Popplewell, 2 Term Rep. 707. 

iv) Woodroffev. Williams, 1 Marsh. Rep. 419. 

Ix) Per BuUer, J., in Evans y. Stevens, 4 Term Rep. 228. 

ly) Manners, qui torn, v. Postan, 3 Bos. and Pal. 343. • 

(z) Ibid. 345. 

la) Bland ▼. Featherstohe, Barnes, 118, 3d edit. 

(6) Maughan, qui tarn, v. Walker, 6 Term Rep. 98. 
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allies, the Court will grant an attachment against him for non-pay- 
ment. (c) 

The Attorney General may enter a nolle prosequi^ on behalf of the 
crown; but he cannot enter it except for the King's part of the penal- 



SECTION V. 

OF THE EVIDENCE IN A QUI TAM ACTION. 

Supposing the action be not compounded, but regularly proceeded in, 
the next question will be, as to the evidence; — who will be a competent 
witness; — and what will 1)6 sufficient proof to charge the defendant. 

Where an action qui tarn is brought by a stranger, the borrower will 
be a competent witness to prove the usury, after the re-payment of 
the money, (je) And, therefore, in order to let in the borrower's evi- 

r *244 'I ^^'^^^j ^^ ^^^^ ^^ necessary *to shew, that the money has 
L -• been repaid. 

In one case,(y ) Chief Justice Lee refused to let the borrower himself 
prove the repayment; conceiving that, until the money was shewn to 
have been repaid, he could be no witness at all. But since that cause, the 
Court of King's Bench have held that the borrower is a competent wit- 
ness to prove both the usurious contract and the repayment of the money; 
because they considered that the repayment itself established his com- 
petency and credit. (^) And this decision has since been revised and 
confirmed in a case, where an action had been brought to recover the 
penalties of the statute, upon a loan and forbearance to one Bromer, who 
was called as a witness to prove the transaction. In addition to his being 
the borrower, it appeared that he was an uncertificated bankrupt; and al- 
though the sums laid in the declaration had been paid with the lawful 
interest, still he was largely indebted to the defendants on a running ac- 
count for different loans, in which the sums declared on were included. 
Lord Kenyon suffered him to be a witness, thinking that the objection 
r »24'; 1 ^^^^ ^^ ^^^ credit, *and not to his competency. (A) And this 
I- -* opinion he afterwards Confirmed, on a motion for a new trial, 

the rest of the Court concurring. (i) 

So that, in addition to its being established, that the borrower may 
prove the whole case, it seems, that not even his being indebted to the 
defendants on a general balance will affect his competency, provided the 
particular sums in question have been paid. 



(e) Hart, qui tam, v. Draper, 2 Marsh. 358 ; and King v. Cliflton, 5 Term Rep. 257. 
{d) Stretton ▼. Tayler, Cro. Eliz. 138. 

!e) Long's case, 1 Ventr. 191. 
/) Shank, qui tarn, v. Payne, Str. 633. 

{ff) Abraham, qui tqm, y. Bann. Burr. 2251, — and see Parris's case, 1 Vent. 49. 
(A) Smith, qui tarn, v. Prager, 2 Esp. N. P. C. 486. 
(i) 7 Term Rep. 60,— and see Bent ▼. Baker, 3 Term Rep. 27. 
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But ia an action on the statute against the assignee of a bankrupt, for 
taking usurious interest on a loan of money to the bankrupt before his 
bankruptcy, the bankrupt is not a competent witness to prove the offence, 
if he has not obtained his certificate, or repaid the money; notwithstand- 
ing he is willing to give a release to his assignees of the benefit which 
may arise from the discharge of this debt in particular, and all claim to 
allowance or surplus in general; and notwithstanding the assignee has 
proved his demand for the money lent under the commission, (k) 

As to what will be evidence against the defendant; — in an action for 
usury, in discounting *a bill; — ^where it was proved that one ^ moAa n 
Brown demanded payment of the acceptor, and commenced L J 

an action against him, in order to compel payment; in consequence of 
which a person on behalf of the acceptor paid to Brown the amount of 
the bill, and the costs of the suit, on producing the bill, for which Brown 
gave a receipt as the attorney for the defendant; and no account was given 
how Brown came by the bill; — it was holden that there was sujfficient 
evidence to be left to a jury that Brown acted as the defendant's agent, 
and consequently that the defendant had received usurious interest.(/) 

As to the evidence for the defendant, it has been held that, where it 
had been proved that the defendant had taken from one Ubank £50, for 
the loan of ^1,000, for six months, it was not competent for the defendant 
to give in evidence an account in the handwriting of Ubank, wherein 
he admitted part of this £60 Xo have been paid on the balance of an ol^ 
account(m) 



^SECTION VI. [ ♦247 ] 

OF THE CONSEQUENCES OF THE TRIAL OF A PENAL ACTION FOR USURY 

If an information be brought against two, and only one be found guil- 
ty, there can be no judgment in this case.(n) 

And usury shall not be intended, unless the jury find it expressly, (o) 
But if, upon mV debet pleaded, the jury find an usurious receipt, and 
do not find any loan, a new venire shall be awarded, and not a new nisi 
prius.[p) 

If the prosecutor be nonsuited, this shall not prejudice the crown, (y) 
And it is said, in Salkeld, that one in execution for usury cannot be 
bailed, though there be an error on the record; and though it was for- 
merly the custom to bail in such a case: but that it is otherwise on an 
audita querela,(r) 

(A?) Masters, qui tarn, ▼. Drayton, 3 Term Rep. 496. 

ll) Owen, qui tarn, y. Barrow, 1 New Rep. 101. 

(m) Maugham, qui tarn, v. Walker, Peake, N. P. C. 163. 

(n) Page's case. Lane, 19. Yaux v. Austin, Lane, 59. 

(o) Webb ▼. Worfield, Bridg. 112. 

(p) Loveday's case, 8 Co. Rep. 130. 

Iq) Stretton y. Tayler, Gro. EUz. 138. 

(r) 3 Salk. 58, pL 18. 

Vol. v.— 2 X 
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STATUTES. 

No. I. 

3 Hen. VII. a 5. 

An Act against Chevisance and Usury. 

Item, for as much as importable damage loss and impoverishing of 
this realm is had by damnable bargains grounded in Usury coloured by 
the name of New Chevisance contrary to the law of natural justice, to 
the common hurt of this land, and to the great displeasure of God, our 
Sovereigne Lord the King, for the reformation thereof and of all corrupt 
and unlawful bargains by the assent of the Lords spiritual and temporal 
and the commons in his said parliament assembled, and by authority of 
the same hath ordained and enacted, That if hereafter any bargaine cove- 
nant by buying of any obligation bill or any pledges put into suretie, or 
by bill or otherwise by the name of dry exchange or otherwise whereby 
any certain sum shall be lost by any covenant or promise between any 
person or persons by themselves or any other to their knowledge within 
this realme or if any bargaine or loan whereby any of the party should 
lose or pay for any sum certain: that is to say for having an JSIOO, in 
money or merchandize or otherwise and therefore to pay six score 
pounds or more or less in and for any more or less summe after any 

r »2'50 1 °^^^^®'' ^^ ^^^^f *^** *^^ S"c^ bargains covenants ^promise 
L J and sureties therefore made and all things thereof depending 

be utterly voyde and of none effect. And over this it is ordained by 
the same authority that if any merchandize obligations bills or plate be 
promised to be delivered upon such corrupt bargain and delivered, or 
delivered and had again to him that ought such merchandizes, obligations 
bills or plate or knoweth by any other man by assent agreement or 
knowledge in any manner forme of him or his factor or broker that such 
merchandizes ought or privie to such bargaines, that all such bargaines, 
covenants, promises, and all sureties therefore made be utterly voyde. 
And the seller owner bargainer or promiser of such corrupt bargains or 
goods, shall lose for any such bargaine made by him or his factor dSlOO. 
And whosoever will sue therefore to have an action of debt: in which 
the party shall not wage his lawe, the King to have the one halfe, and he 
that will sue the other halfe. And forasmuch as these corrupt bargains 
be most usually had within cities and burroughs having authority to try 
all matters and causes growen and had within the said cities and bo- 
roughes: and if at any such defaults, ^should there be tryed, perjury by 
likelinesse thereby should grow and little of the premisses to be founde, 
therefore it is ordained by the said authoritie that as well the Chancel- 
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lour of England for the time being, have authority and power to examine 
all manner corrupt bargains promises loans or sales growen and had of 
any of the promises, and thereupon by examination to heare and deter- 
mine the same, and to give like judgment and make like execution there- 
of as the matter were tryed and found at the parties suit, in any such 
action of debt by the courts of the common law as the justices of the 
peace of any shire next adjoining to any citie or borrough where such 
defaultes be of any of the premises. And they to make like process 
against any man thereof endyted afore them of any of the premises, as 
they should or ought to doe against any man that were endy- ^ ^.^fii i 
ted *afore them of any riot or trespasse and to determine it. ^ -* 

And if any man be found guilty afore them of any of the premises to 
forfeit the aforesaid peine of ^6100, reserving to the church (this punish- 
ment notwithstanding) the correction of their souUs according to the 
laws of the same. 



No. II. 

3 Hen. VII. c. 6. 

Jin Act concerning Exchange and Rechange Chevisance Usury and 

Brokers, 

Item, forasmuch as there hath growen and daily groweth great dis- 
pleasure of God, and great hurt of the King, our sovereigne Lord, and to 
this his realme by and for the inordinate changes andrechanges that have 
been of long time used and yet continued in this said realme without 
authoritie given of the King to such changing and re-changing. For 
remedie whereof many noble statutes against the same made whereof 
one special statute was in the xv. yere of King Edward the third made 
for the same remedie and in Henry the fourth Henrie the fifth and in 
Henry the sixth days; — ^wherefore the King our Sovereigne Lord will, 
that all such statutes be put in due execution from henceforth. And that 
no man make any exchange without the King's license, he shall make 
any exchange or re-change of money, to be paid within this land but 
only such as the King shall depute thereunto to keep make and answer 
such exchanges and re-changed, upon the peines in the same statute of 
King Edward conteined. And over that it is ordeined by the King our 
Sovereigne Lord by the assent of the Lords spiritual and temporall and 
commons in his said parliament assembled and by authoritie of the same 
•that all unlawful chevisances and usury be dampned and p ^nt^o i 
none to be used, upon peine of forfeiture of the value of the L J 

money or goods so che vised or lent the same forfeiture to run on the 
seller and lender thereof. Also forasmuch as divers English and estrang- 
ers brokers, which be named and assigned to occupy lawful brokages be 
inducers and bargaine-makers of unlawful chevisance and usury and in 
some part of unlawful exchanges to the hurt of our said Sovereigne Lord 
and this his said realme: therefore it is enacted and established by the 
said authoritie, that all such brokers dealing unlawfully of any of the 
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premises be put apart and never to occupie as brokers within this his 
realme as they may be espied and found in cities boroughs and townes, 
by maiors bayliffs or any of them or of their ministers where such bar^ 
gaine is used. And that every broker that is found defective in making 
of unlawful brokage, shall forfeite for every defaulte i^20, and have im- 
prisonment of half a yere. And furthermore to be punished by the pillorie 
or otherwise to their open rebuke and shame, the King to have the one 
halfe of every of the said forfeitures, and the parties that will sue, the 
other halfe of the same, by action of debt by the common lawe and the 
defendant in the same action bee not admitted to his lawe nor essoine nor 
protection be for the same defendant allowed. 



No. III. 

1 1 Hen. VII. c. viii. 

*B.n Act for repealing the 3d of Henry VIL and making more ef- 
fectual Provision against Usury. 

Praien the commons in this present parliament assembled, that where- 
r »25^ 1 ^" ^^® parliament holden at Westminster *lhe third yeere of 
L ' J youre most noble reigne, it was enacted ordained and esta- 

blished, that of -for and upon bargains grounded in usury coloured by the 
meanes of new chevesaunce of exchange contrary to the law of natural 
justice to the great displeasure of God and our said soveraigne Lord and 
the common hurt of this his land, that certaine punishments and penal- 
ties should runne upon the offenders in that behalf, as in the said act 
more at large is contained, which act was and is so obscured dark and 
defuse, that the true intent of the makers thereof cannot persitely be 
understood ; wherefore and for the plaine explanation and declaration of 
usury and penalties to be hereafter executed upon the offenders in the 
same: the King our Soveraigne Lord, by the assent and advice of the 
Lords spirituall and temporall and the Commons in this present parlia- 
ment assembled and by authoritie of the same ordaineth enacteth and 
establisheth, that all manner of person or persons lending money to and 
for a time taking for the same loan any thing more besides or above the 
money lent by way of contract of covenant at the time of the same 
lone, saving lawful penalties for nonpaiment of the same money lent, 
and that all manner of person and persons which heereafter sell any 
goods catties or merchandizes to any person or persons being in necessi- 
tie, and the seller himself or by his broker or factor in that behalfe againe 
buy the same goods catties or merchandizes of the same person to whome 
they were sold being in necessity of his broker or factor in that behalfe 
within three months after they be sold for a less sum of money than 
they were sold for, knowing the same goods so bought again afore by 
the same buyer or buyers to be sold after the form aforesaid: and that 
every person and persons lending or taking any money to any person 
or persons to a certain time, and taketh lands tenements or any heredita- 
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ments or other bonds for perfite suretie and sure payment of his or their 
money lent at the time assigned, without condition or ad- p #0^4 1 
venture: *and also at the time of the same loan or taking oi ^ J 

the said money covenanteth appointeth or contracteth, covenanten ap- 
pointen or contracten, that he or they that lend or take money, shall 
have the revenues and profits of the lands, tenements or hereditaments 
of him that so borroweth or taketh money by a certain time: that then 
every person heereafter upon any of the premisses convicted, forfiete the 
moiety of the value in money of the said money goods catties merchan* 
dizes, as is above said, so sold or lent after such value as they have been 
sold or lent for after any forme aforesaid, whereof the King shall have 
the one moiety of the same forfeiture and the party that will sue the 
other moiety; and if no man will sue then the King to have the whole. 
And this suit for the said penalty and forfeiture to be as well at the King's 
suit as any other, that will sue by information in any of the King's 
Courts of Record, and such processe to be had in the same as is used 
in other actions of debt at the common law in the same courts. Provi- 
ded alwais that in the Court of Chauncerie and Exchequer they shall 
make such process as hath been used afore time in informations afore them 
commenced, wherein the defendant shall not wage his law nor protection 
ne essoine de service le Roy in the same allowable. And that the same 
act and ordinance made the third yere and all things therein contained 
foe from henceforth utterly void and of none effect, reserving alway to 
the spihtual jurisdiction their lawful punishments in every cause of 
usury. 



*No. IV. [ ''ZSS ] 

37 Hen. VIII. c. ix. 

•/£ Bill against Usury. 

Where before this time divers and sundry acts statutes and laws have 
been ordained had and made within this realm, for the avoiding and 
punishment of usury, being a thing unlawful, and of other corrupt 
bargains shifts and chevizances which acts statutes and laws been so 
obscure and dark in sentences words and terms and upon the same so 
many doubts ambiguites and questions have arisen and grown and the 
same acts statutes and laws been of so little force or effect, that by rea- 
son thereof little or no punishment hath ensued to the offenders of the 
same but rather hath encouraged them to use the same, for reformation 
whereof be it enacted by the King our Soveraigne Lord by the assent of 
the lords spiritual and temporal and of the commons of this present par- 
liament assembled and by authority of the same, that all and every the 
said acts statutes and laws heretofore made of for or concerning usury 
shifts corrupt bargains and chevisances and every of them, and all pains 
forfeitures and penalties concerning the same and every part thereot 

2x2 
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shall from henceforth be utterly void and of none efiPect to all intents 
constructions and purposes. 

II. And be it further enacted by the authority aforesaid, That no per- 
son or persons of what estate degree or condition soever he or they'be, 
from and after the last day of January next coming shall by himself fac- 
tor attorney servant or deputy sell his merchandizes or wares to any 
person or persons and within three months next after by his factor attor- 
ney deputy or by any other person or persons to his use and behoof buy 
the same merchandizes or wares or any part or parcel thereof upon a 
r *2'ifi 1 low®^P"ce, knowing them to be *the same wares or mer- 
I- J chandizes, that he before did so bargain and sell upon the 
pains and forfeitures hereafter limited in this estatut^. 

III. And be it also enacted by the same authority, That no person or 
persons of what estate degree quality or condition soever he or they be 
at any time after the said last day of January next coming by way or 
mean of any corrupt bargain loan exchange /chevisance shift interest of 
any wares merchandizes or other thing or things' whatsoever, or by any 
other corrupt or deceitful way or mean or by any covin engine or de- 
ceitful way or conveyance shall have receive accept or take in lucre or 
gain for the forbearing or giving day of payment of one whole year of 
and for his or their money or other things, that shall be due for the same 
wares merchandizes or other thing or things above the sum of ten pound 
in the hundred, and so after that rate and not above of and for a more or 
less sum or for a longer or shorter time, and no more or greater gain or 
sum thereupon to be had upon the pains and forfeitures hereafter in this 
act mentioned and contained. 

IV. And be it further enacted by the authority aforesaid, That if any 
person or persons at any time after the said last day of January do bar- 
gain and sell or lay to mortgage by any way or mean any manors lands 
tenements or hereditaments to any person or persons upon condition of 
payment or non-payment of any sum or sums of money to be had paid 
or made at any day certain, or before any such day by him, that shall so 
bargain sell or lay to mortgage the same manors lands tenements or here- 
ditaments, that the same person or persons, to whom any such manors 
land tenements or hereditaments shall be so bargained sold or laid to 
mortgage, shall not by reason thereof have ne take in lucre or gains of 
the issues revenues and profits of the same manors lands tenements or 
hereditaments above the sum of ten pound in the hundred for one whole 

r *257 1 y®*^' ^^^ ®° ^^^®^ ^^^ rate of *abovesaid for a more or lesser 
^ -* sum or for a longer or shorter time and no more nor other- 

wise, upon the pains forfeitures and penalties hereafter in this present 
estatute limited and expressed. 

V. And be it further enacted by the authority aforesaid. That if any 
person or persons, of what estate degree quality or condition soever he or 
they be, at any time after the said last day of January next coming shall 
do any act or acts thing or things contrary to the tenor form and effect of 
this estatute, or of any clause article or sentence contained in the same, 
that then all and every offender and offenders therein or in any part thereof 
shall forfeit and lose for every such offence the treble value of the wares 
merchandizes and other thing or things so bargained sold exchanged or 
shifted, and the treble value of the issues and profits of the said manors 
lands tenements arid hereditaments so had taken or received by reason of 
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any such bargain sale or mortgage, and also shall have and suffer im- 
prisonment of his body and make fine and ransom at the King's will and 
pleasure; the moiety of which forfeiture of the said treble value shall be 
to the King and the other pnoiety to him or them, that will sue for the 
same in any of the King's Courts by action of debt bill plaint or infor- 
mation, in which action bill plaint or information no wager of law essoin 
or protection shall be admitted or allowed. 

VL Provided alway and be it enacted by the authority aforesaid, That 
this act nor any thing therein contained shall not in any wise extend to 
any lawful obligation endorsed with a condition, nor to any statute or 
recognisance made and to be made for the payment of a lesser sum, so 
that the same obligation statute or recognisance be made for a true just 
and perfect debt, or for the performance of any other true covenants 
made or to be made upon a just and true intent had between the parties, 
other than in cases of usury interest corrupt bargains shifts or chevisance^ 
ne yet shall extend *to any recovery fine feomnent release p 1^2 58 1 
confirmation or grant made or to be made upon condition ^ -' 

with a true intent, other than to such recoveries fines feofiments releases 
confirmations and grants, as shall be made upon condition extending to 
usury interest corrupt bargains shifts or chevisance, any thing in this 
statute contained, or any law statute or ordinance heretofore had used or 
made to the contrary notwithstanding. 



No. V. 

5 and 6 Ed. VI. ch. 20. 

^n ^ct against Usury. 

Wherein the seven and thirtieth year of the reigne of the late King 
of famous memorie King Henry the Eight father to our Sovereign Lord 
the King that now is, amongst acts and statutes then made it was en- 
acted by the authority of parliament, that no person or persons at any 
time after the last day of January in the said seven and thirtieth year, 
should have, receive, accept or take in lucre of gains from the loan, for- 
bearing or giving day of payment of any sum of monie for one whole 
year above the sum of ten pound in the hundred, and so after that rate 
and not above, of and for a more or less sum or for a larger or shorter 
time, upon the pains and forfeitures in the said act mentioned and con- 
tained. The which act was not meant or intended for the maintenance 
or allowance of usury as divers persons blinded with inordinate love of 
themselves have and yet do mistake the same, but rather was made and 
intended against all sorts and kinds of usurie as a thing unlawful, as by 
the title and preamble of the said act it doth plainly appear, and yet 
nevertheless the same was by the said act permitted for *the j. *o5q i 
avoiding of a more evil and inconvenience, that before that L J 

time was used and exercised. But for as much as usurie is by the word 
of God utterly prohibited as a vice most odious and detestable, as in di- 
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vers places of the Holy Scriptures it is evident to be seen which thing is 
by no godly teaching, and persuasions can sink into the hearts of divers 
greedie uncharitable and covetious persons of this realme, nor yet by 
any terrible threatenings of God's wrath and vengeance that justly 
hangeth over this realme for the great and open usurie therein daily 
used and practised, they will forsake such filthy gain and lucre, unless 
some temporary punishment be provided and ordained in that behalf. 
For reformation whereof be it enacted by the authoritie of this present 
parliament, that from the first day of May, which shall be in the yeere 
of our Lord God 1553, the said act and statute concerning only usury 
lucre or gains of or for the loan, forbearing, or giving days of any' sum 
or sums of money be utterly abrogated, void, and repealed. And fur- 
thermore be it enacted by the authoritie aforesaid, that from and after 
the said first day of May next coming no person or persons of what 
estate, degree, quality or condition soever he or they be by any corrupt 
colorable or deceitful conveyance slight or engine, or by any way or 
mean shall lend give set out deliver or forbear any sum or summes of 
monie to any person or persons or to any corporation or body politicke 
to or for any manner of usurie increase lucre gaine or interest to be 
had received or hoped for over and above the sum or summes so lent, 
given set out delivered or forborne upon pain of forfeiture of the value, 
as well of the sum or sums so lent given set out delivered or forborne, 
as also of the usury, increase, lucre, gain, or interest thereof. And also 
upon pain of imprisonment of the body or bodies of every such offender 
or ofienders, and also to make fine and ransom at the King's will and 
pleasure. The moities of which forfeiture of the said value shall be to 

r *260 1 ^^® ^^*^S> *^^ *^^^ other moiety to the party, that will sue 
*- -^ for the same in any of the King's Courts of Record by action 

of debt, bill, or plaint, or information, wherein no wager of law, essoine 
or protection shall be allowed or admitted. 



No. VI. 
13 Eliz. cap. 8. 

Jin Act against Usury, 

Whereas in the parliament holden the seven-and-thirtieth year of the 
reign of our late sovereign Lord King Henry the eighth of famous me- 
mory, there was then made and established one good act for the refor- 
mation of usury, by which act the ,vice of usury was well repressed, and 
specially the corrupt chevisance and bargaining by way of sale, and shifts of 
interest: And where since that time by one other act made in the fifth 
and sixth years of the reign of our l^te sovereign Lord King Edward the 
sixth, the said former act was repealed, and new provisoes for repressing 
of usury devised and enacted: which said latter act hath not done so 
much good as was hoped it should, but rather the said vice of usury, and 
specially by way of sale of wares and shifts of interest, hath much more 
exceedingly abounded, to the utter undoing of many gentlemen, mer- 
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chants, occupiers, and others, and to the importable hurt of the common- 
wealth, as well for that in the said latter act there is no provision against 
such corrupt shifts and sales of wares, as also for that there is no differ- 
ence of pain, forfeiture, or punishment, upon the greater or lesser exac- 
tions and oppressions by reason of lones upon usury. 

Be it therefore enacted, That the said later statute made in the fifth 
and sixth years of the reign of King Edward ^the sixth, and ^ ^^g. -. 
every branch and article of the same, from and after the five- L -■ 

and-twentieth day of June next coming, shall be utterly abrogated, re- 
pealed and made void; and that the said late act made in the said seven- 
and-thirtieth year of King Henry the eighth, from and after the said 
five-and-twentieth day of June next coming shall be revived, and stand 
in full force strength and effect. 

And be it further enacted. That all bonds, contracts, and assurances 
collateral or other to be made for payment of any principal or money to 
be lent, or covenant to be performed upon or for any usury in lending or 
doing of any thing against the said act now revived, upon or by which 
lone or doing there shall be reserved or taken above the rate of x /. for 
the hundred for one yeare, shall be utterly void. 

And be it further enacted, That all brokers, solicitors, and drivers of 
bargains for contracts or other doings against the said statute now reviv- 
ed, whereupon shall be reserved or taken more than after the rate of ten 
pounds for the lone of one hundred pound for a year, shall be to all in- 
tents and purposes judged, punished and used as councellors, attornies or 
advocates, in any case of prsemunire. 

And forasmuch as all usury, being forbidden by the law of God, is sin . 
and detestable: Be it enacted, that all usury, loan, and forbearing of mo- 
ney, or giving days for forbearing of money by way of loan, chevisance, 
shifts, sales of wares, contracts or other doings whatsoever, for gain 
mentioned in the said statute, which is now revived, whereupon is not 
reserved or taken, or covenanted to be reserved, payed, or given to the 
lender, contracter, shifter, forbearer, or deliverer, above the sum of ten 
pounds for the lone or forbearing of a hundred pound for one year, or 
after that rate for a more or lesser sum or time, shall be from the five- 
and-twentieth day of June next coming, punished in form following: 
That is is to say, that every such offender against this branch of this pre- 
sent statute, shall forfeit so *much as shall be reserved by ^ ^^go 1 
way of usury, above the principal for any money so to be I- ^ 

lent or forborn, all such forfeitures to be recovered and employed, as is 
limited for forfeitures by the said former statute now revived. 

And be it further enacted. That justices of oyer and determiner, and 
justices of assize in their circuits, justices of peace in their sessions, she- 
riffs, and bayliffs of cities shall also have full power and authority to en- 
quire, hear and determine of all and singular offences committed against 
the said statute now revived. 

And be it further enacted, That the said statute now revived shall be 
most largely and strongly construed for the repressing of usury and 
against all persons, that shall offend against the true meaning of the said 
statute by any way or device directly or indirectly. 

Provided alway. That this statute doth not extend, nor shall be ex- 
pounded to extend unto any allowances or payments for the finding of 
orphans, according to the antient rates or customs of the city of London, 
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or any other city where like order is for the custody of orphans and their 
goods, as in the said city of London. 

Provided alwayes, and be it further enacted by the authority aforesaid, 
That if any person or persons, shall from and after the said five-and- 
twentieth day of June offend contrary to the said statute revived by this 
present act made in the seven-and-thirtieth year of the reign of the said 
late King Henry the Eighth; that then all and every such offender and 
offenders shall and may also be punished and corrected according to the 
ecclesiastical lawes heretofore made against usury. 

And that all and every person and persons offending in usury, shifts, 
or chevisance against this present act, and not taking or receiving, but 
only after the rate of ten pounds in the hundred or under, for a year, 
shall be only punished by the pains and forfeitures provided and ap- 

r *2fi'^ 1 po^'^^®^ ^y ^^i* *^^*? against such as shall not take or re- 
1- "^ J ceive over and above the rate of x /. in the hundred for a 

year, and not otherwise. This act to continue and endure for and dur- 
ing the space of five years next after the end of this present parliament^ 
and from thence unto the end of the first session of the parliament then 
next ensuing. 

And be it further enacted by the authority aforesaid, That if this pre- 
sent act shall not be continued in the first session of the parliament next 
ensuing the said term of five years, and then in the same session no 
other statute or provision made against usury or corrupt chevisance: that 
then all and every the laws and statutes repealed by this act, shall remain 
and be of such like force and effect, as if this present act had never had, 
ne made. 

[Made perpetual by 39 EUz. c. 18.] 



No. VII. 

21 Jac. I. cap. 17. 

An Act against Usury. 

Whereas at this time there is a very great abatement in the value of 
land and other the merchandizes, wares and commodities of this king- 
dom, both at home, and also in foreign parts, whither they are transport- 
ed; and whereas divers subjects of this kingdom, as Well the gentry as 
merchants, farmers and tradesmen both for their urgent and necessary oc- 
cations for the following their trades, maintenance of their stocks and em- 
ployments have borrowed and do borrow divers sums of money, wares, 
merchandizes and other commodities; but by reason of the said general fall 
and abatement of the value of land, and the prices of the said merchandizes 
wares and commodities, and interest in loan continuing at so high a rate, as 
r *2fi4 I ^®" pounds in the hundred pounds for a year, *doth not only 
*- J make men unable to pay their debts, and continue the main- 

tenance of trade, but their debts daily increasing, they are inforced to sell 
their lands and stocks at very low rates, to forsake the use of merchandize 
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and trade and to give over their leases and farmes^and so become unprofita- 
ble members of the common weal th, to the great hurt and hindrance of 
the same. 

Be it therefore enacted by the King's most excellent Majesty, the 
Lords spiritual and temporal, and the commons in this present parlia- 
ment assembled. That no person or persons whatsoever from and after 
the four-and-twentieth day of June, which shall be in the year of our 
Lord one thousand six hundred twenty-and-five, upon any contract to 
be made after the said four-and-twentieth day of June, shall take directly 
or indirectly, for loan of any monies, ware, merchandize, or other com- 
modities whatsoever, above the value of eight pounds for the forbearance 
of one hundred pounds for a year, and so after that rate for a greater or 
lesser sum, or for a longer or shorter time: and that all bonds, contracts, 
and assurances whatsoever, made after the time aforesaid, for payment of 
any principal, or money to be lent, or covenanted to be performed, upon 
or for any usury, whereupon, or whereby, there shall be reserved, or 
taken, above the rate of eight pounds in the hundred as aforesaid, shall 
be utterly void: and that all and every person and persons whatsoever, 
which shall after the time aforesaid, upon any contract to be made after 
the said four-and-twentieth day of June, which shall be in the year of 
our Lord 1625, take, accept and receive, by way or means of any cor- 
rupt bargain, loan, exchange, chevisance, shift or interest of any wares, 
merchandize or other thing or things whatsoever or by any deceitful way 
or means, or by any covin, engine, or deceitful conveyance, for the for- 
bearing, or giving day of payment for one whole year of and for their 
money, or other thing, above the summe of eight pounds for the forbear- 
ing of one *hundred pounds for a year, and so after that rate p »Qfic i 
for a lesser or greater summe, or for a longer or shorter •- -» 

time, shall forfeit and lose for every such offence, the treble value of the 
monies, wares, merchandizes, and other things so lent, bargained, sold, 
exchanged or shifted. 

And be it further enacted by the authority aforesaid, That all and 
every scrivener and scriveners, broker and brokers, solicitor and solici- 
tors, driver and drivers of bargains for contracts, who shall after the said 
twenty-fourth day of June, which shall be in the year of our Lord 1625, 
take or receive, directly or indirectly, any summe or summes of money, 
or other reward or thing for brocage, soliciting, driving or procuring the 
loan, or forbearing of any sum or sums of money, over or above the 
rate or value of five shillings for the loan or forbearing of one hundred 
pounds for a year, and so rateably, or above twelve pence for making or 
renewing of the bond or bill, for the loan or forbearing thereof, or for 
any counter-bond or bill concerning the same shall forfeit for every such 
offence twenty pounds, and have imprisonment for half a year; the one 
moiety of all which forfeitures to be to the King our sovereign Lord, his 
heirs and successors; and the other moiety to him or them that will sue 
for the same, in the same county where the several offences are commit- 
ted, and not elsewhere, by action of debt, bill, plaint, or information, in 
which no essoyn, wager of law, or protection to be allowed. 

This act to continue for the space of seven years, from the said four- 
and-twentieth day of June, which shall be in the year of our Lord 1625, 
and so to the end of the first session of parliament then next following: 
Provided, that no words in this law contained, shall be construed or ex- 
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pounded to allow the practice of usury, in point of religion or con- 
science. 

[Made perpetual by 3 Car. 1, c. 4, s. 5.] 



[ *266 ] *No. VIII. 

12 Car. 11. c. 13. 

•4n ^ct for restraining the taking of excessive Usury. 

Forasmuch as the abatement of interest from ten in the hundred in 
former times, hath been found by notable experience beneficial to the 
advancement of trade, and improvement of lands by good husbandry, 
with many other considerable advantages to this nation, especially the 
reducing of it to a nearer proportion with foreign states with whom we 
traffique. And whereas in fresh memory the like fall from eight to six 
in the hundred, by a late constant practice hath found the like successe 
to the general contentment of this nation, as is visible by several im- 
provements; and whereas it is the endeavour of some at present to reduce 
it back again in practice to the allowance of the statute, still in force, to 
eight in the hundred, to the great discouragement of ingenuity and in- 
dustry in the husbandry, trade and commerce of this nation. 

Be it for the reasons aforesaid, enacted by the King's most excellent 
majesty, and the Lords and commons in this present parliament assem- 
bled, that no person or persons whatsoever, from and after the twenty- 
ninth day of September, in the year of our Lord one thousand six 
hundred and sixty, upon any contract, shall from and after the said twenty- 
ninth day of September, take directly or indirectly, for loan of any 
monies, wares, merchandize, or other commodities whatsoever, above 
the value of six pounds for the forbearance of one hundred pounds for a 
year, and so after that rate for a greater or lesser sum, or for a longer or 
shorter time, and that all bonds, contracts, and assurances whatsoever, 
made after the time aforesaid for payment of any principal or money to 
r *3fi7 1 ^^ '^"^ ^^ covenanted *to be performed upon or for any 
t -■ usury, whereupon or whereby there shall be reserved or 

taken above the rate of six pounds in the hundred, as aforesaid, shall be 
utterly void. And that all and every person or persons whatsoever, 
which shall after the time aforesaid, upon any contract to be made, after the 
said twenty-ninth day of September, take, accept and receive, by way or 
means of any corrupt bargain, loan, exchange, chevisance, shift, or inte- 
rest of any wares, merchandize, or other thing or things whatsoever, or 
by any deceitful way or means, or by any covin, engine, or deceitful con- 
veyance for the forbearing or giving day of payment for' one whole year, 
of and for their money or other thing, above the sum of six pounds for 
the forbearing of one hundred pounds for a year, and so after that rate for 
a greater or lesser sum, or for a longer or shorter term, shall forfeit and 
lose for every such ofience the treble value of the monies, wares, merchan- 
dize, and other things so lent, bargained, sold, exchanged, or shifted. 

And be it further enacted by the authority aforesaid. That ail and every 
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scrivener and scriveners, broker and brokers, solicitor and solicitors, 
driver and drivers of bargains for contracts, who shall after the said 
twenty-ninth day of September, take or receive directly or indirectly, 
any sum or sums of money, or other reward or thing, for brokage, so- 
liciting, driving or procuring the loan, or forbearing of any sum or sums 
of money, over and above the rate or value of five shillings for the loan, 
or forbearing of one hundred pounds for a year and so rateably, or above 
twelve pence for the making or renewing of the bond or bill for loan, or 
for jbrbearing thereof, or for any counter-bond or bill concerning the 
same, shall forfeit for every such oflfence twenty pounds, and have im- 
prisonment for half a year: the one moiety of all which forfeitures to be 
to the King our sovereign Lord, his heirs and successors; and the other 
moiety to him or them that will sue for the same in the *same ^ ^ofjQ i 
county where the several offences are committed, and not *• -* 

elsewhere, by action of debt, bill, plaint or information, in which no 
essoign, wager of law, or protection to be allowed. 



No. IX. 

12 Ann. stat. 2, c. 16. 

•5« Act to reduce the Rate of Interest^ without any Prejudice to 

Parliamentary Securities. 

Whereas the reducing of interest to ten, and from thence to eight, and 
thence to six in the hundred, hath, from time to time, by experience 
been found very beneficial to the advancement of trade, and improvement 
of lands: And whereas the heavy burthen of the late long and expensive 
war hath been chiefly borne by the owners of the land of this kingdom 
by reason whereof they have been necessitated to contract very large 
debts, and thereby, and by the abatement in the value of their lands, are 
become greatly impoverished: and whereas by reason of the great inte- 
rest and profit which hath been made of money at home, the foreign 
trade of this nation hath of late years been much neglected, and at this 
time there is a great abatement in the value of the merchandizes, wares 
and commodities of this kingdom, both at home and in foreign parts, 
whither they are transported: And whereas for the redress of these mis- 
chiefs, and the preventing the increase of the same, it is absolutely ne- 
cessary to reduce the high rate of interest of six pounds in the hundred 
pounds for a year to a nearer proportion with the interest allowed for 
money in foreign states; Be it therefore enacted by the Queen's most 
excellent majesty, by and with the advice and consent of the Lords 
spiritual and temporal, and Commons in this present parliament assem- 
bled, and *by the authority of the same, That no person or ^ #Qf5q i 
persons whatsoever, from and after the nine-and-twentieth ^ J 

day of September, in the year of our Lord one thousand seven hundred 
and fourteen, upon any contract, which shall be made from and after the 

Vol. v.— 2 Y 
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said nine-and-twentieth day of September, take, directly or indirectly, 
for loan of any monies, wares, merchandize, or other commodities what- 
soever, above the value of five pounds for the forbearance of one hundred 
pounds for a year, and so after that rate for a greater or lesser sum, or for 
a longer or shorter time; and that all bonds, contracts, and assurances 
whatsoever, made after the time aforesaid, for payment of any principal, 
or money to be lent or covenanted to be performed upon or for any usury, 
whereupon or whereby there shall be reserved or, taken above the rate of 
five pounds in the hundred, as aforesaid, shall be utterly void; and that 
all and every person or persons whatsoever, which shall after the time 
aforesaid, upon any contract to be made after the said nine-and-twentieth 
day of September, take, accept and receive, by way or means of any 
corrupt bargain, loan, exchange, chevisance, shift, or interest of any wares, 
merchandize, or other thing pt things whatsoever, or by any deceitful 
way or means, or by any covin, engine, or deceitful conveyance, for the 
forbearing or giving. day of payment for one whole year, of and for their 
money or other thing, above the sum of d£5, for the forbearing of one 
hundred pounds for a year, and so after that rate for a greater or lesser 
sum, or for a longer or shorter term, shall forfeit and lose for every such 
offence the treble value of the monies, wares, merchandizes, and other 
things, so lent, bargained, exchanged or shifted. 

And be it further enacted by the authority aforesaid, That all and 
every scrivener and scriveners, broker and brokers, solicitor and solici- 
tors, driver and drivers of bargains for contracts, who shall, after the 
said nine-and-twentieth day of September, take or receive, directly or 
r *270 1 ^°^^''®ctly, *any sum or sums of money, or other reward or 
*- -■ thing for brokage, soliciting, driving, or procuring the loan, 

or forbearing of any sum or sums of money over and above the rate or 
value of five shillings for the loan, or forbearing of one hundred pounds 
for a year, and so rateably or above twelve pence, over and above the stamp 
duties, for making or renewing of the bond or bill for loan, or forbearing 
thereof, or for any counter-bond or bill concerning the same, shall forfeit 
for every such offence twenty pounds, with costs of suit, and suffer im- 
prisonment for half a year; the one moiety of all which forfeitures to be 
to the Queen's most excellent majesty, her heirs and successors, and the 
other moiety to him or them that will sue for the same in the same county 
where the several offences are committed, and not elsewhere, by action 
of debt, bill, plaint or information, in which no essoign, wager of law, or 
protection, shall be allowed. 



No. X. 



Thirty-ninth Section of an ^^ct passed 3 Geo. 1, c. 8, for redeeming 
several Funds of the Governor and Company of the Bankof Eng- 
land and for other Purposes, SfC. 

And it is hereby enacted. That the said Governor and Company of the 
Bank of England or their successors shall have power and authority, and 
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they; are hereby enabled, in case they shall think fit from time to time 
and at any time or times at their own good liking to borrow or take 
up money upon any contracts bills bonds or obligations under their com- 
mon seal or upon credit of their capital stock or stocks or any part there- 
of or otherwise, for any time or to be paid upon demand, and at such 
rate or rates of interest or upon such terms as they shall think fit, al- 
though the same shall happen to exceed the interest allowed by law to be 
*taken, and to give such security for the same, as shall be to ^ ^^-^ -, 
the satisfaction of the lenders respectively; any former law ^ -' 

statute prohibition restriction clause matter or thing whatsoever to the 
contrary notwithstanding, and they are hereby authorized at their owi> 
good-liking to contract and agree in such manner, as they shall think fit 
at any time or times with any person or persons,*natives or foreigners, 
bodies politic or corporate, in whose abilities they shall be well satisfied, 
for or concerning the furnishing of monies from. time to time by such 
persons or corporations, upon such terms as they shall find necessary for 
the better enabling the said Governor and Company of the Bank of Eng- 
land to perform such matters and things as they are to do and perform in 
pursuance of this act, and to take subscriptions from such persons or cor- 
porations for that purpose; and it is hereby declared that such contract 
bills bonds obligations securities or subscriptions shall not be chargeable 
with any the duties upon stampt vellum parchment or paper, any former 
law or statute to the contrary notwithstanding. 



No. XL 

13 Geo. III. c. 63, s, 30, 31. 

And be it further enacted by the authority aforesaid. That no subject 
of his majesty, his heirs and successors, in the East Indies, shall, upon 
any contract which shall be made from and after the first day of if ugust, 
one thousand seven hundred and seventy-four, take, directly or indirect- 
ly, for loan of any monies, wares, merchandize, or other commodities 
vsrhatsoever, above the value of twelve pounds for the forbearance of one 
hundred pounds for a year; and so after that rate for a greater or lesser 
sum, or for a longer or 'tehorter time; and that all bonds, ^ ^oio i 
contracts, and assurances whatsoever, made after the time L -» 

aforesaid, for payment of any principal or money to be lent or cove- 
nanted to be performed upon, or for any usury whereupon or whereby 
there shall be reserved or taken above the rate of twelve pounds in the 
hundred, as aforesaid, shall be utterly void: And all and every such per- 
son or persons whatsoever who shall, after the time aforesaid, upon any 
contract to be made after the said first day of August, one thousand seven 
hundred and seventy-four, take, accept, and receive, by way or means of 
any corrupt "bargain, loan, exchange, shift, or interest of any wares, mer- 
chandizes or other thing or things whatsoever, or by any deceitful way 
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or mean, or by any covin, engine, or deceitful conveyance, for the for- 
bearing or giving day of payment for one whole year, of and for their 
money or other thing, above the sum of twelve pounds for the forbearing 
of one hundred pounds for a year, and so after that rate for a greater or 
lesser sum, or for longer or shorter term, shall forfeit and lose, for every 
such offence, treble the value of the monies, wares, merchandizes, and 
other things, so lent, bargained, exchanged, or shifted, with costs of suit, 
'One moiety whereof shall be to the said United Company, and the other 
moiety to him or them who will sue for the same in the supreme Court 
of Judicature at Fort William in Calcutta, or in the mayor's court in 
any other of the United Company's settlements where such offence shall 
have been committed, by action of debt, bill, plaint, or information, ia 
which no essoin, wager of law, or protection shall be allowed; and in 
case no such action, bill, plaint, or information, shall have been brought 
and prosecuted with effect within three years, that then it shall and may 
be lawful to and for the party aggrieved to sue and prosecute for recovery 
of all sums of money j)aid over and above such rate of interest 
r *27'5 1 "^^^ ^® ^^ further enacted. That no informer or plaintiff 
*■ -^ *shall or may compound or agree with any person or persona 

that shall offend, or shall be surmised to offend, against this act, for any 
offence committed, or pretended to be committed, before answer made in 
the said supreme Court, under the information or suit in that behalf ex- 
hibited or prosecuted, nor after answer, but by the order or consent of 
the said court, on pain that if any person or persons shall offend in mak- 
ing of any composition or agreement, contrary to the true intent and 
meaning of this act, or shall by colour or pretence of process, or with- 
out process, upon colour or pretence of any matter of offence against this 
act, make any composition, or take any money, reward, or promise of 
reward, for himself, or to the use of any other, without order or consent 
of the said court; that then, he or they so offending, being thereof law- 
fully convicted,* shall, for every such offence, be liable to be fined and im- 
prisoned, at the discretion of the said court. 



No. XII . 

14 Geo. III. c. 79. 

Jin J3ct for explaining an Act made in the twelfth Year of the 
Reign of Queen Anne, intituled an Jict to reduce the Rate of In- 
terest without any Prejudice to Parliamentary Securities. 

" Whereas large sums of money have been and may be lent by his 
majesty's subjects in Great Britain upon mortgages, or other securities 
on estates in the kingdom of Ireland, and also in his majesty's colonies 
or plantations in the West Indies; which loans have been found to con- 
tribute greatly to the improvement of the said kingdom colonies and 
plantations. And whereas it has frequently been found convenient to 
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execute such mortgages or secui^ities *and the transfers or as- ^ ^g- . ^ 
signments thereof in Great Britain, and whereas doubts have L J 

arisen whether such loans and the mortgages or securities for the same, 
and the transfers or assignments thereof when made and executed in 
Great Britain are as valid and effectual, as when made and executed in 
the said kingdom of Ireland, colonies plantations or dominions; and by 
reason of an act passed in the twelfth year of the reign of her late Ma- 
jesty Queen Anne, intituled, An Act to reduce the rate of interest with- 
out any prejudice to parliamentary securities, whether such mortgages or 
securities are valid and effectual where the rate of interest thereby re- 
served or made payable is more than five pounds per centum, though 
such interest does not exceed the rate of interest allowed and established 
by the law of the kingdom of Ireland, colony plantation country or place 
in which the estates comprised in such mortgages or s^urities respec- 
tively are; and whether his Majesty's subjects in Great Britain have not 
or may not become subject or liable to penalties of forfeitures by receiv- 
ing or taking interest for the sums of money really and bond fide ad- 
vanced or lent on such mortgages or securities at the rate of interest al- 
lowed and established by the law of the kingdom, colony, plantation, 
country or place wherein the mortgaged estates respectively lie:'' for 
obviating such doubts,4)e it enacted by the King's most excellent majesty 
by and with the advice and consent of the Lords spiritual and temporal, 
and Commons in this present parliament assembled, and by the authority 
of the same. That all mortgages and securities which by any of his ma- 
jesty's subjects, already have been made and executed in Great Britain 
of or concerning any lands tenements hereditaments slaves cattle or other 
things lying and being in the kingdom of Ireland or in any of the said 
colonies plantations or dominions, or any estate or interest therein, to 
any of his majesty's subjects for securing the re-payment *of ^ ^g-- ^ 
the sums of money thereon respectively really and bond ^ -* 

fide advanced and lent, with interest for the same, and all bonds, cove- 
nants, and securities, for payment of the same sums of money and inte- 
rest respectively, and all transfers or assignments which have been made 
and executed in Great Britain of such mortgages securities or bonds, to 
any of his majesty's subjects, shall be as good, valid and effectual, to all 
intents and purposes whatsoever, as such mortgages, securities, bonds, 
covenants, transfers, or assignments would have been if the same had 
been made and executed in the kingdom island plantation country or 
place where the lands tenements hereditaments slaves cattle or other 
things mentioned and comprised in any such mortgage security transfer 
or assignment as aforesaid, severally lie or are; and that none of his ma- 
jesty's subjects in Great Britain shall be subject or liable to any of the 
penalties or forfeitures in the said act, made in the twelfth year of her 
said late majesty's reign, by receiving or taking interest for the sum or 
sums of money really and bond fide advanced or lent on any such mort- 
gage security bond covenant transfer or assignment as aforesaid at the 
rate of interest allowed and established by the law of the kingdom, colo- 
ny, plantation, country or place wherein the mortgaged premises respec- 
tively lie or are. 

II. And be it further enacted by the authority aforesaid, That all 
mortgages and securities which by any of his majesty's subjects, after 
the passing of this act, shall be made and executed in Great Britain of or 

2 y2 
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concerning any lands tenements hereditaments slaves cattle or other 
things lying and being in the kingdom of Ireland, or in any of the said 
colonies plantations or dominions or any estate or interest therein, to any 
of his majesty's sulrjects, for securing the repayment of the sums of mo- 
ney thereon respectively to be really and bond fide advanced and lent 
with interest for the same, and all bonds covenants and securities, for 
r *276 1 P^y*"^^* *^^ ^^® same sums of money, and interest respec- 
^ ^ tively, and all transfers or assignments which after the passing 

of this act shall be made and executed in Great Britain of such mortgages 
securities or bonds to any of his majesty's subjects, shall be as good valid 
and ejBectual to all intents and purposes whatsoever as such mortgages 
securities bonds covenants transfers or assignments would be if the same 
were made and executed in the kingdom island plantation country or 
place where the lands tenements hereditaments slaves cattle or other 
things to be mentioned or comprised in any such mortgage security 
transfer or assignment as aforesaid, severally lie or are, and that none of 
his majesty's subjects in Great Britain shall be subject or liable to any of 
the penalties or forfeitures in the said act made in the twelfth year of her 
said late majesty's reign, by receiving or taking interest for the sum or 
sums of money to be really and boftd fide advanced or lent on any such 
mortgage, security, bond, covenant, transfer or assignment as aforesaid; 
so as the interest so to be received or taken do not exceed the rate of six 
pounds for one hundred pounds for a year, the aforesaid act of parliament 
or any other law or statute to the contrary notwithstanding. 

111. Provided always and it is hereby declared, that this act shall not 
make good, valid or effectual any such mortgage, security, bond, cove- 
nant, transfer, or assignment where the lender or lenders of any sum or 
sums of money has or have knowingly advanced or lent, or shall know- 
ingly advance or lend thereon, more money than the lands tenements, 
hereditaments, slaves, cattle or other things in such mortgages securities 
transfers or assignments mentioned or comprised or to be mentioned or 
comprised, was, were or shall be, at the time or times of advancing or 
lending such sum or sums of money as aforesaid, really and bond fide 
worth, to be sold. 

r *27'' 1 ^' ^"^^ ^® ^^ enacted by the authority aforesaid, that all 
*- ■' *and every person or persons borrowing any sum or sums 

of money under the authority of this act upon any such lands tenements 
hereditaments slaves cattle or other things as aforesaid exceeding the 
value, which the same shall be at the time of borrowing such sum or 
sums of money really and bond fide worth, to be sold, over and above 
all incumbrances, which shall then affect the same, shall forfeit treble the 
value of the sum borrowed; the one half to be paid to the informer, the 
other half to the treasurer of the Royal Hospital for seamen at Green- 
wich in the county of Kent, or to his sufficient deputy or agent, for the 
use of the said Hospital. 

V. Provided also, and be it enacted, that all such mortgages or other 
securities granted under the authority of this act, by which such lands, 
tenements, hereditaments, slaves, cattle, or other things are intended to 
be charged or affected shall be registered within the kingdom island 
colony plantation country or place where the said lands tenements here- 
ditaments slaves cattle or other things severally lie or are, within the 
time limited by the laws of such kingdom, island, colony, plantation, 
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country or place; otherwise the same shall be subject to the several pro- 
Tisions and penalties contained in the said act, made in the twelfth year 
of her late majesty Queen Anne, in such manner as the same would have 
been if this act had never been passed, unless the mortgagee or other 
person or persons, for whose behoof such mortgage or other security 
shall have been made or granted, shall havQ borid fide used his or their 
utmost endeavour to cause the same to be registered within the time 
herein before limited for that purpose. 



♦PRECEDENTS. [ *278 j 

No. I. 
Plea of Usury. 

And the said C. D. by E. F, his attorney comes and defends the wrong 
and injury, When, &c.; and says, that he ought not to be charged with 
the said debt by virtue of the said supposed writing obligatory (or indent 
ture^ 4*^.,) because he says, that before the making the said writing 

' in the said declaration mentioned to wit, on the said day of 

, in year of our Lord , at, &c. aforesaid, it was corruptly, (a) 

and against the form of the statute in that case made and provided, agreed 
by and between the said A, B, and the said C D. that(6) the said ^d. B, 
should lend and advance unto the said C, D, the sum of ^6100 of lawful 
money of Great Britain, and that the said-w^. B, should forbear and give 
day of payment thereof to the said C, D. until and upon the — — day of 

in the year of our Lord , then next ensuing, and that the said 

C Z>., for the loan of the said sum of ^61 00, and for giving day of payment 
thereofas aforesaid, for the time aforesaid, should give and pay to the said 
t/^. i?., on the said day of , in the year of our Lord afore- 
said then next ensuing, the sura of £1 (c), of like lawful money, making, 
together with the said sum of £\00 so to be lent and advanced by the 
said t/^. B. to the said C D, as aforesaid, the said sum of ^£107 in the said 
condition mentioned, and also that the said C. D, should pay to the said 

•4. jB. interest on the said *sum of £101 from the day ^ 

of , A. D. aforesaid, until the time of th^ pay- ^ -' 

ment of the said sum of 5^107 in the said condition mentioned, and that 
for securing the payment of the said sum of dB107 with interest for the 
same as aforesaid, to the said A, B, he the said C. D. should make and seal, 
and as his act and deed deliver to the said t/?. i?., a certain writing obli- 
gatory, and should thereby bind himself in the penal sum of ^6500, con- 
ditioned for the payment of the said sum of £107 by him the said, C. Z>. 

(a) The w«rd corruptly is essential. Ante, 203. 

(6) Here must follow the precise statement of the contract according to the particular cir- 
cumstances of the case. And any variance will be fatal. Ante, 203. 

(c) The amount of the usurious interest must be averred; as well as that it was given 
for forbearing and giving day. Ante, 203. 



114 PRECEDENTS. 

unto the said A, B, on the said day of in the year of our 

Lord aforesaid then next ensuing, with interest for the said sum of 

i8l07 in the mean time as aforesaid, to be paid quarterly, to wit, at, &c., 
aforesaid. And the said C, D, in fact further saith, that in pursuance of 
the said corrupt and unlawful agreement so made as aforesaid, the said 
«^. B» afterwards, to wit, on, &c., aforesaid, to wit, at, &c., as aforesaid, 
lent and advanced to the said C, Z>. the said sum of j8100, and that for 
the securing the re-payment thereof, together with the said sum of d67, so 
to be paid and given to the said •^. J9., as aforesaid, for the purpose afore- 
said, on, &c., aforesaid, then next ensuing, with interest in the mean time 
as aforesaid, to be paid quarterly, as well for the said sum of ^8100 so lent 
and advanced as aforesaid, as for the said sum of £1, so to be given and paid 
to the said \d, B. , as aforesaid, for the purpose aforesaid ; he, the said C D. 
in further pursuance of the said corrupt and unlawful agreement then and 
there, to wit, on, &c., aforesaid, at, &c., aforesaid^ made, and sealed, and 
as his act and deed delivered to the said %A, J?., the said writing in the 
said declaration mentioned, and the said ,/?. B. then and there accepted 
and received the said writing, with the said condition thereunder written, 
of and from him the said C, 2)., in pursuance of the said corrupt and un- 
lawful agreement, and for the purpose aforesaid. And the said C D. 
avers that the said sum of ^7, so as aforesaid agreed to be given and paid 

r *2ftn T *^ **^^ ®^^^ ^' "^•' ^^^ ^^ purpose aforesaid, and the interest 
L J of the said sum of iS 107 so reserved and made payable to 

the said *d, B., by the said condition of the said writing as aforesaid, ex- 
ceeds the rate of £5, for the forbearing and giving day of payment of 
J6100 for one year, contrary to the form of the statute in such case made 
and provided ;(«) by means whereof, and by force of the said statute, the 
said writing obligatory was and is wholly void in law. And this he, 
the said C 2?., is ready to verify; wherefore he prays judgment, if he 
ought to be charged with the said debt by virtue of the said supposed 
writing obligatory (or indenturey Sf^c) 



No. II. 
Another Plea of Usury. {b) 

[Beginning as in the last precedent.'] 

That after the 29th day of September, A. D. 1714, and before the 
making of the said writing obligatory, to wit, on the 14th day of August, 
A. D. 1795, at, &c., the said J, H, was possessed of and interested in a 
certain note in writing commonly called a promissory note bearing date 
the 13th day of August, in the said year of our Lord 1795, made and 
subscribed by. the said J, H,^ whereby the said J. H, four months after 

(a) The plea must specially aver the statute. Ante^ 203. 

\b) This was the plea in Hammett v. Yea; and is copied from 1 Bos. and PuL 145, n. (a.) 
The observations on the former precedent are applicable to this. 
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date promised to pay to the said Sir W. F., or order, d81,800 value re- 
ceived. And the said Sir W. afterwards, to wit, on, &c., at, &c., en- 
dorsed the said promissory note, his own hand being thereupon subscrib- 
ed, and delivered the said promissory note so endorsed to ^ nn^x i 
the *said J, H. And the said promissory note being so made *- -* 

and endorsed, and the said J. H, being so possessed thereof as aforesaid, 
after the 29th day of September, A. D. 1714, and before the making of 
the said writing obligatory, to wit, on, &c., at, &c., it was corruptly, and 
against the statute made in such case, agreed between the said plaintiffs, 
then and there being bankers and partners, and carrying on the business 
of bankers in partnership, and the said J. H, that the said plaintiffs should 
lend to the said c/i H, £1,770, in manner following, (that is to say,) that the 
said plaintiffs, on the said 14th day of August in the said year of our Lord 
1795, at Taunton in the county of Somerset, to wit, at London aforesaid, 
in the parish and ward aforesaid, should deliver to the said J, H. a cer- 
tain bill of exchange in writing drawn by them the said plaintiffs on cer- 
tain persons, trading under the style and firm of Sir James Esdaile and 
Co., for 5^500, payable three days after sight of that bill of exchange; and 
also a certain other bill of exchange in writing drawn by them, the said 
plaintiffs upon the said persons trading under the style and firm of Sir 
James Esdaile and Co., for other £500, payable seven days after sight of 
the said last mentioned bill of exchange, and that the plaintiffs, then and 
there, to wit, on, &c., at, &c., should lend and advance to the said J. H, other 
£470, and should give credit to the said J. H. for other dBSOO, in ac- 
count between them the said plaintiffs, as such bankers and partners as 
aforesaid and the said J, H,; and that they, the said plaintiffs, then and 
there, to wit, on, &c., should forbear and give day of payment to the said 
J, H,,oi the said i8 1,770, so to be lent to the said J. H, in manner 
aforesaid^ until the said J81,800, mentioned in the said promissory note 
should become due and payable according to the form and effect thereof, 
(that is to say,) until the 16th day of December, in the said year of our 
Lord 1795, and that they the said plaintiffs, for such loan and forbearance 
of the said i81,770, so to be lent and forborne as aforesaid, should take dS30 
when the said i6l,800 ^mentioned in the said promissory ^ ^^ggo -i 
note should become due and payable according to the form ^ -* 

and effect thereof, to wit, on the 16th day of December, in the said year 
of our Lord 1795; and that for securing the payment to the said plaintiffs 
as well of the said ^61,770 as of the said ^630, the said J. H. should de- 
liver to the said plaintiffs the said promissory note so made and endorsed 
as aforesaid, to wit, at, &c. And the said Sir TV. further saith, that in 
pursuance of the said agreement, the said plaintiffs afterwards, to wit, on, 
&c., at, &c., did lend to the said J. jK, the said £1,770, in the manner 
so agreed upon as aforesaid, and did forbear and give day of payment of 
the said £1,770, until the said £1,800 mentioned in the said promissory 
note should become due and payable according to the form and effect 
thereof, to wit, until the 16th day of December, in the- said year of our 
Lord 1795. And the said Sir TV. further saith, that in further pursuance 
of the said agreement, and for securing the payment to the said plaintiffs 
as well of the said £1,770, as of the said £30, the said J. H,, afterwards, to 
wit, on, &c., at, &c., did deliver to the said plaintiffs, and the said plaintiffs 
did take and receive from the said J, H. the said promissory note so made 
and endorsed as aforesaid. And the said Sir TV. further saith, that the said 
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jiS30, SO agreed to be taken as last aforesaid^ by the plaintiffs for the said loan 
and forbearance of the said JS 1,770 in the manner so agreed upon as afore- 
said, is above the rate of £5, for the forbearance of £100 for a year, to 
wit, &c. And the said Sir W. further saith, that he the said Sir W, 
afterwards and after the said 29th day of September, A. D. 1714, to wit, 
on, &c., at, &c., sealed and as his act and deed delivered to the said plain- 
tiffs the said writing obligatory with the said condition thereunder sub- 
scribed, for securing to the said plaintiffs the payment of the said ^£1,800 
mentioned in the said promissory note among other sums of money; and 
the said plaintiffs then and there, to wit, on, &c., at, &c., accepted and 
r *28'? 1 ^^^^ ^^® ®^^^ writing obligatory *from the said Sir TV.., for 
^ -' the cause and purpose last aforesaid, by means whereof and 

by force of the statute made in that case, the said writing obligatory is 
wholly void in law and this, &e., wherefore, &c. 

Second Plea^ — stating a corrupt agreement to discount the same note . 
thus: — That the plaintiff should lend J. H. £1^170 in manner and at the 
times following, viz. ^8770 on the 14th of August, £500 on the 22d Au- 
gust, and ^6500 on the 27th August, and should forbear and give day of 
payment for the jB 1,770 until the promissory note should become due; 
and that for the loan and forbearance of the said ig 1,770, the plaintiffs 
should take £30, when the promissory note should become due. 

Third P/e«,— That the plaintiffs should give credit to J. H. for ^300 
on the 14th August, and should forbear and give day of payment of that 
sum till the promissory note should become due, and should lend to J. -H. 
^£1,470 thus; viz. ^470 on the 14th August, £500 on the 23d August, and 
£600 on the 27th August, 



No. III. 

Replication to a Plea of Usury. 

And the said A. B. (as to the said plea of the said C. D. by him above 
pleaded) says, That he by reason of any thing in that plea alleged ought 
not to be barred from having and maintaining his aforesaid action thereof 
against him the said C. D.; because he says, that the said writing obliga- 
tory in the said declaration mentioned, was made by the said C. D. for a 
good and legal consideration, andnotinpursuanceof or upon the said cor- 
rupt and unlawful agreement, or for tne purpose in the said plea of the 
said C. D. mentioned in manner and form as the said C. D. hath ^bove 
in his said plea in that behalf alleged; and this he the said %d. B. prays 
may be inquired of by the country, &c. 
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*No. IV. [ *284 ] 

Declaration^ qui tam, for Usury, {a) 
In the Common Pleas. 

' Easter Term, in the fifty-third year of the 
*> reign of King George the Third. 

London, to wit, W, M, was summoned, to answer W. //., who sues 
as well for our Sovereign Lord the King, as for himself, in this behalf, of 
a plea that he render to our said Lord the King, and to the said TV. H.y 
who sues as aforesaid, the sum of ^6831 10^. 3c?. of lawful money of Great 
Britain, which he owes to, and unjustly detains from, them, &c. And 
thereupon the said W. H. (who sifes as aforesaid) by his attor- 
ney complains, that heretofore to wit on the 19th day of Nov. in the year 
of our Lord 1812, at London to wit in the parish of St. Mary-le-bow in 
the ward of Cheap, upon a certain corrupt contract, then and there made 
between the said TV. M. and P. H. and T. B.y against the form of the 
statute in such case made and provided, the said TV. M. did then and 
there lend and advance to the said P. H, and T. B. a certain sum, to wit, 
the sumof ^6242, and that the said TV. M. did also, afterwards, to wit on 
the 12th day of December in the year aforesaid, upon the said corrupt con- 
tract, lend and advance to the said P. H. and T. B. the further sum of 
dS35 3^. 5^., to wit at London aforesaid, in the parish and ward aforesaid. 
And the said TV. H. further saith that the said TV. M. wholly disregarding 
the statute in such case made and provided, did afterwards to wit on the 
20th day of January, in the year of our Lord 1813, at London aforesaid in 
the parish and ward aforesaid, upon the said corrupt contract p »oqc i 
so *made as aforesaid, take accept and receive of and from the •- ^ 

said P. H, and T.B. a certain sum of money, to wit the sum of £22 16^. Id. 
of lawful money of Great Britain, by way of corrupt bargain and loan for 
the said ^.il/.'s forbearing and giving, and having forborne and given, day 
of payment of the said two several sums of £242, and d635 3^. 5rf., so lent 
and advanced as aforesaid, from the respective days and times of lending 
and advancing the same as aforesaid until and upon the said 20th day of 
January in the year of our Lord 1813 aforesaid; which said sum of £22 
I6s. 7d,y so taken accepted and received by the said TV. M. in manner and 
for the cause aforesaid, exceeds the rate of £5 for forbearing of dSlOO for 
a year, contrary to the form of the statute in such case made and provided: 
whereby and by force of the said statute, the said TV. M. forfeited for his 
said offence the sum of ^£831 10^. 3c?., being treble the sum of ^6277 
3^. bd. so lent and advanced and forborne by the said TV. M. as aforesaid. 
And thereby, and by force of the statute in such case made and provided, 
an action hath accrued to the said TV. H. who sues as aforesaid, to de- 
mand and have for our said Lord the King and for himself in this behalf, 
of and from the said TV. M. the said sum of ifi831 >05. ^d. so forfeited 
as aforesaid and above demanded. Yet the said TV. H. (although often 
requested, &c.,) hath not as yet rendered either to our said Lord the King 
or to the said TV. H. who sues as aforesaid, the said sum of money above 
demanded, or any part thereof; but hath hitherto wholly refused and ne- 
glected so to do; and therefore, as well for our said Lord the King as for 
himself, in this behalf, the said TV. H. brings his suit, &c. 

(a) As to the requisites of a declaration for usury, vide ante, 228 — 240. 



[ *287 ] ^ADDENDUM. 



The following case occurred while this work was in the press. 

Croucher, desiring to raise money, came to Lanham; and it was agreed 
between them that Lanham should buy of Croucher a debt due to him 
from the Duke of Norfolk, which exceeded the amount of the sum ad- 
vanced by Lanham and legal interest thereon. In the deed of transfer, 
it was made a condition that, if the Duke did not pay the debt within 
three months^ Croucher should pay it, together with all costs and 
charges incurred. Upon the trial at Horsham, before Mr. Serjeant Bo- 
sanquet, it was proved to have been a sale, and not a loan; and that the 
above condition was inserted by the advice of Croucher's conveyancer. 
The learned Serjeant left it to the jury to say whether this was an usurious 
contract; and they found that it was so. On an application for a new 
trial, the Court of King's Bench refused the rule; intimating their opinion 
that the contract was usurious on the face of the deed. 
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In what cases 



199 
200 
201 

ib. 

ib. 
204 



40 

41 

42 

215 



INDEX. 



121 



PREMATURE BECEIPT OP INTE-i 

REST. 

See INTEREST. 



PROMISSORY NOTES. 
See Bills of Exchange. 

PROMPT PAYMENT. 
Discount for, not usurious 



PURCHASE. 



See Sale. 



REDEMPTION. 
See Penalty. 

REDEMPTION OP ANNUITY. 
See Annuity. 

RELIEF AGAINST USURY.^ 

When granted, and upon what terms, 

at law 207 

In equity 212 



SOUTH SEA COMPANY. 
[Not restrained to J£5 per cent 

STATUTES. 
3 Hen. VII. c. (Usury) 

11 Hen. VII. c. (Usury) 
27 Hen. VIIL c. 9, (10 per cent.) 
5 & 6 Edw. VI. (Coin) 

-oo 5 & 6 Edw. VI. c. 20, (Usury) 
^"^ 13 Eliz. c. 8, (10 per cent) 
21 Jac. 1, c. 17, (8 per cent) 

12 Car. 11. c. 13, (6 per cent) 

12 Ann. c. 16, (5 per cent) 
3 Geo. I. c. 8, (Bank.) 
3 Geo. I. c. 9, (South Sea Company) 

13 Geo. m. c. 63, (East India Compa- 
ny) 

14 Geo. m. c. 79, (West India Inte- 
rest) 



10 



RENT CHARGE. 

Not usurious 

RENT. 
Paid colourably 

REPLICATION. 
See Plea. 

RETROSPECT OF STATUTES. 
None by the statute of Anne 

SALE. 

JBonft fide not usurious, though the 

price be unequal. 
Of annuities for years 
Goods 
Money 
Stock 

SCRIVENER'S MISTAKE, 
Does not make the contract usurious 

SECURITY, iAvmdance of) 
See Covtbjlct, 



70 



117 



51 Gea HI. c. 127, (Coin) 

52 Geo. IIL c. 50, (Coin) 



3 
ib. 

4 

103, n. 

ib. 

5 
%b. 

6 
ib. 
10 
ib. 

8 

9 
103, n. 
ib. 



STOCK, Transfer of) 

Bon& fide not usurious 104 

Where the lender may lose, seciis 
where he cannot lose but may gain 114 



16 



70 
101 
102 
104 



16 



In continuation 

SURETY. 
Bond to save harmless 

TRADE, {Usage ((f.) 
No protection to usury 

USURY, 

Definition of 
Odiousness of 
Punishment of 
Opinions concerning 
Statutes concerning 
Essentials to constitute 



115 



195 



80 



1 

ih. 

ib. 

3 

ib. 

}.56 



See Action. 



See Hazard. 



VENUE. 



WAGER 



WITNESS. 

Who may be on a plea of usury 
In a penal action 



206 
243 



THE END. 



J 



. J 
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